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CHAPTER  XXV— PENSION  AND  WEL¬ 
FARE  BENEFIT  PROGRAMS,  DE¬ 
PARTMENT  OF  LABOR 

PART  2520— RULES  AND  REGULA¬ 
TIONS  FOR  REPORTING  AND  DIS¬ 
CLOSURE 

Annual  Reporting  Requirements;  Final 
Regulations 

AGENCY:  Department  of  Labor. 
ACTION:  Final  regulations. 

SUMMARY:  These  final  regulations 
relate  to  the  annual  report  that  an 
employee  benefit  plan  must  prepare 
and  file  under  the  Employee  Retire¬ 
ment  Income  Security  Act  of  1974. 
The  report  is  filed  with  the  Internal 
Revenue  Service  and  copies  are  for¬ 
warded  to  the  Department  of  Labor. 
The  annual  report  is  designed  to 
inform  these  agencies  about  the  year- 
to-year  activities  of  the  plan,  particu¬ 
larly  its  yearly  financial  operations.  A 
summary  of  the  annual  report  must  be 
disclosed  by  the  plan  to  its  partici¬ 
pants  and  beneficiaries.  These  regula¬ 
tions  also  include  rules  specifying  the 
dates  when  annual  reports  must  be 
filed.  Regulations  concerning  the 
preparation  and  disclosure  of  the  sum¬ 
mary  annual  report  are  not  included 
in  this  document  but  will  be  published 
separately  at  a  later  date. 

EFFECTIVE  DATE:  These  regula¬ 
tions  are  generally  effective  for  plan 
years  beginning  in  1977  and  there¬ 
after. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Joe  Bodnar,  202-523-7901,  for  ques¬ 
tions  relating  to  these  regulations,  or 
Mervyn  Schwedt,  202-523-6769,  for 
questions  relating  to  the  annual 
return/report  forms. 

SUPPLEMENTARY  INFORMATION: 
The  supplementary  information  sec¬ 
tion  is  divided  into  two  parts.  Part  I, 
“Description  of  the  Regulations,”  is  a 
general,  nontechnical  description  of 
what  the  regulations  require.  It  is  spe¬ 
cifically  written  for  the  reader  who  is 
not  a  professional  or  an  expert  in  the 
field  of  employee  benefit  plans.  Part 
II,  “Technical  Explanation  of  the  Reg¬ 
ulations  and  Findings  by  the  Depart¬ 
ment,”  contains  discussions  of  the 
background  and  major  issues  involved, 
of  significant  differences  between  the 
annual  report  regulations  published  in 
the  Federal  Register  on  August  3. 
1976  as  temporary  and  proposed  regu¬ 
lations,  and  November  29,  1977  as  pro¬ 
posed  regulations  and  the  final  regula¬ 
tions  published  here,  and  of  substan¬ 
tive  public  comments  on  the  proposals, 


as  well  as  findings  required  by  statute 
and  detailed  technical  explanations  of 
certain  requirements. 

Part  I— Description  of  the 
Regulations 

GENERAL 

Under  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA) 
an  employee  benefit  plan  must  pre¬ 
pare  an  annual  report  for  the  fiscal  re¬ 
porting  year  of  the  plan.  The  annual 
report  is  the  document  which  informs 
the  Department  of  Labor  about  the  fi¬ 
nancial  condition  and  activities  of  a 
plan.  A  copy  of  the  annual  report 
must  be  made  available  by  the  plan 
administrator,  usually  at  the  adminis¬ 
trator’s  office  or  at  the  work  site,  for 
inspection  by  plan  participants  and 
beneficiaries.  Copies  of  the  report 
must  be  furnished  upon  request,  al¬ 
though  a  reasonable  charge  may  be  as¬ 
sessed.  Also,  a  summary  of  the  annual 
report  that  is  filed  with  the  Depart¬ 
ment  must  be  furnished  to  plan  par¬ 
ticipants  and  beneficiaries.  Final  regu¬ 
lations  concerning  preparation  and 
disclosure  of  the  summary  annual 
report  are  not  contained  in  this  docu¬ 
ment  but  will  be  published  separately 
at  a  later  date. 

PREPARATION  AND  FILING 

Annual  reports  must  be  prepared  by 
all  employee  benefit  plans  unless  spe¬ 
cifically  exempted  by  regulations 
issued  by  the  Secretary  of  Labor. 
ERISA  requires  a  copy  of  the  annual 
report  to  be  filed  with  the  Secretary  of 
Labor.  The  Department  of  Labor  and 
the  Internal  Revenue  Service  have 
made  arrangements  to  permit  plans 
that  are  required  to  file  annual  re¬ 
ports  and  returns  with  both  the  De¬ 
partment  and  the  Service  to  make  a 
single  filing  with  the  Internal  Rev¬ 
enue  Service,  starting  with  the  plan 
year  1977  filings  and  thereafter.  Mi¬ 
crofiche  copies  of  annual  reports  filed 
with  the  Internal  Revenue  Service  will 
be  forwarded  to  the  Department  of 
Labor. 

The  regulations  permit  a  plan  with 
100  or  more  participants  to  prepare 
the  annual  report  using  Form  5500, 
“Annual  Retum/Report  of  Employee 
Benefit  Plan,”  which  is  issued  jointly 
by  the  Internal  Revenue  Service,  De¬ 
partment  of  Labor  and  Pension  Bene¬ 
fit  Guaranty  Corporation.  Certain 
pension  plans  with  fewer  than  100  par¬ 
ticipants  that  cover  self-employed  in¬ 
dividuals  may  use  Form  5500-K,  while 
all  other  plans  with  fewer  than  100 
participants  that  are  not  exempted 
from  the  annual  reporting  require¬ 
ments  may  use  Form  5500-C. 

The  regulations  include  require¬ 
ments  for  the  date  by  which  the 
annual  report  must  be  filed.  That  date 
is  generally  seven  months  after  the 
close  of  the  plan  year.  The  plan  year  is 


the  12-month  period  on  the  basis  of 
which  the  plan’s  records  are  kept. 

CONTENTS 

The  information  that  is  required  to 
be  included  in  the  annual  report  is  pri¬ 
marily  of  a  financial  nature,  such  as  a 
statement  of  assets  and  liabilities  and 
income  and  expenses.  In  addition  to 
the  information  required  on  Forms 
5500,  5500-C  and  5500-K,  plans  are  re¬ 
quired  to  include  certain  financial 
schedules,  among  which  are  a  schedule 
of  assets  held  for  investment,  a  sched¬ 
ule  of  certain  transactions  with  per¬ 
sons  who  are  “parties  in  interest”  with 
respect  to  the  plan,  a  schedule  of  obli¬ 
gations  in  default,  a  schedule  of  leases 
in  default,  and  a  schedule  of  “reporta¬ 
ble  transactions.”  Reportable  transac¬ 
tions,  which  are  defined  in  these  regu¬ 
lations,  are  certain  transactions  that 
involve  a  significant  portion  of  a  plan’s 
assets. 

ERISA  requires  an  employee  benefit 
plan  to  engage  an  accountant  to  exam¬ 
ine  the  plan’s  financial  statements  and 
to  prepare  a  report  containing  an  opin¬ 
ion  with  respect  to  the  financial  condi¬ 
tion  of  the  plan.  The  accountant’s 
report  must  be  included  in  the  annual 
report.  Under  these  regulations,  the 
scope  of  the  accountant’s  opinion  is 
generally  not  required  to  extend  to  in¬ 
formation  certified  by  certain  finan¬ 
cial  institutions  such  as  banks  and  in¬ 
surance  companies.  The  accountant’s 
report  is  waived  for  employee  pension 
and  welfare  benefit  plans  with  fewer 
than  100  participants.  In  addition, 
these  regulations  provide  that  certain 
pension  plans  funded  through  allocat¬ 
ed  insurance  contracts,  prusuant  to 
which  benefit  payments  are  guaran¬ 
teed  by  an  insurance  company,  and 
certain  welfare  plans  that  are  unfund¬ 
ed  or  fully  insured,  are  not  required  to 
engage  an  accountant  and  are  exempt 
from  completing  certain  financial 
items  on  the  annual  report  form. 

Some  banks  and  insurance  compa¬ 
nies  maintain  funds  in  which  assets 
belonging  to  a  number  of  plans— gen¬ 
erally  pension  plans— are  pooled  for 
investment.  Funds  of  this  type  main¬ 
tained  by  banks  are  referred  to  as 
common  or  collective  trusts,  while 
those  maintained  by  insurance  compa¬ 
nies  are  referred  to  as  pooled  separate 
accounts.  These  regulations  provide 
simplified  reporting  of  certain  finan¬ 
cial  information  concerning  assets 
placed  by  a  plan  in  a  common  or  col¬ 
lective  trust  maintained  by  a  bank  or  a 
pooled  separate  account  maintained 
by  an  insurance  company.  For  exam¬ 
ple,  plans  need  only  file  a  statement  of 
assets  and  liabilities  of  the  trust  or  ac¬ 
count  and  disclose  the  value  of  the 
plan’s  units  of  participaion  to  satisfy 
the  plan’s  reporting  obligation  regard¬ 
ing  the  assets  held  in  such  trust  or  ac¬ 
count. 

In  order  to  prepare  an  annual 
report,  a  plan  administrator  may  find 
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it  necessary  to  collect  information 
from  a  number  of  sources,  such  as 
banks,  insurance  companies  and  other 
organizations  that  provide  services  to 
employee  benefit  plans.  The  regula¬ 
tions  provide  that  such  organizations 
must  furnish  needed  information  to 
plan  administrators  to  enable  them  to 
prepare  their  annual  reports  in  a 
timely  manner. 

EXEMPTIONS 

Under  these  regulations,  certain  wel¬ 
fare  plans  which  are  either  unfunded 
or  fully  insured  or  are  partially  un¬ 
funded  and  partially  insured  and  have 
fewer  than  100  participants  are 
exempt  from  all  annual  reporting  re¬ 
quirements  and  certain  other  report¬ 
ing  and  disclosure  obligations.  The  ex¬ 
emption  is  available  if  certain  condi¬ 
tions  are  met,  including  the  require¬ 
ment  that  benefits  under  these  plans 
are  paid  directly  from  the  general 
assets  of  the  employer  or  employee  or¬ 
ganization  maintaining  the  plan  or  are 
provided  by  an  insurance  company 
through  an  insurance  contract  or 
policy. 

Some  welfare  plans  are  part  of  a 
group  insurance  arrangement  under 
which  fully  insured  benefits  are  pro¬ 
vided  to  employees  of  more  than  one 
employer  but  premiums  for  the  group 
insurance  contracts  or  policies  are  col¬ 
lected  by  a  trust  or  other  entity,  such 
as  a  trade  association,  which  also 
holds  the  contracts  or  policies.  If  the 
trust  or  other  entity  filed  an  annual 
report  on  behalf  of  the  participating 
plans  in  the  arrangement  and  other 
conditions  are  met,  the  participating 
welfare  plans  are  exempt  from  re¬ 
quirement  to  file  an  annual  report. 
Such  plans,  however,  are  not  exempt 
from  the  requirement  to  prepare  a 
summary  annual  report  and  to  furnish 
it  to  plan  participants  and  beneficia¬ 
ries. 

DRAFTING  INFORMATION 

The  principal  drafter  of  these  regu¬ 
lations  was  Roger  J.  Thomas  of  the 
Plan  Benefits  Security  Division,  Office 
of  the  Solicitor,  Department  of  Labor. 
However,  persons  from  other  offices  of 
the  Department  participated  in  devel¬ 
oping  the  regulation. 

Part  II— Technical  Explanation  of 

the  Regulations  and  Findings  by 

the  Secretary 

BACKGROUND 

On  August  3,  1976,  regulations  relat¬ 
ing  to  the  annual  reporting  require¬ 
ments  under  the  Act  were  published  in 
the  Federal  Register  (41  FR  32522). 
The  regulations  were  both  temporary 
regulations  effective  immediately  for 
plan  years  beginning  in  1975  and  pro¬ 
posed  regulations  for  final  adoption. 
On  May  6,  1977,  the  Department  an- 
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nounced  that  the  annual  reporting 
regulations  which  were  effective  for 
1975  plan  years  would  also  be  effective 
for  1976  plan  years  (USDL  77-417).  On 
November  29,  1977,  the  Department 
published  in  the  Federal  Register  (42 
FR  60899)  proposed  revisions  in  the 
annual  reporting  requirements  that 
were  designed  to  reduce  certain  re¬ 
porting  burdens. 

The  annual  reporting  regulations 
contained  in  this  document  are  final 
regulations  and,  except  where  other¬ 
wise  specifically  noted,  are  effective 
for  plan  years  beginning  in  1977  and 
thereafter.  Regulations  relating  to 
summary  annual  reports— §§  2520. 
104b-10  and  2520. 104b-ll— which  were 
published  on  August  3,  1976  as  part  of 
the  annual  reporting  requirements  are 
not  contained  in  this  document  and 
will  be  published  at  a  later  date.  It 
should  be  noted  that  §§2520.104-20 
and  2520.104-21,  which  were  published 
in  final  form  in  the  Federal  Register 
(40  FR  34526)  on  August  15,  1975,  are 
also  contained  in  this  document  be¬ 
cause  certain  conforming  changes 
have  been  made  to  those  sections. 

Certain  sections  of  the  annual  re¬ 
porting  regulations  are  statutory  in¬ 
terpretations  of  section  103  of  the  Act; 
the  other  sections  of  the  regulations 
pertain  to  an  alternative  method  of 
compliance  for  pension  plans  and  to  a 
limited  exemption  for  welfare  plans. 
Only  plans  which  utilize  the  alterna¬ 
tive  method  of  compliance  or  limited 
exemption  can  rely  upon  those  sec¬ 
tions  of  the  regulations  which  relate 
to  the  convent  of  the  annual  report— 
§§  2520.103-1,  -2,  -6,  -10  and  -11.  Those 
sections  of  the  regulations  that  do  not 
relate  to  the  content  of  the  annual 
report  are  statutory  interpretations 
which  apply  to  all  plans  required  to 
file  an  annual  report.  Plans  following 
the  statutory  scheme  of  annual  re¬ 
porting  in  section  103  of  the  Act, 
rather  than  the  alternative  method  or 
limited  exemption  set  forth  in  the  reg¬ 
ulations,  must  comply  with  all  the 
statutory  reporting  requirements. 

§  2520.103-1 

Under  this  section,  employee  benefit 
plans  with  100  or  more  participants 
are  permitted  to  file  an  annual  report 
in  accordance  with  the  provisions  of 
section  103  of  the  Act,  or  in  accor¬ 
dance  with  a  limited  exemption  or  al¬ 
ternative  method  of  compliance  autho¬ 
rized  under  sections  104(a)(3)  and  110, 
respectively,  of  the  Act.  The  content 
of  the  annual  report  (on  Form  5500) 
for  plans  electing  the  limited  exemp¬ 
tion  or  alternative  method  of  compli¬ 
ance  is  described  in  paragraph  (b)  of 
this  section.  Under  the  authority  of 
section  104(a)(2)(A)  of  the  Act,  the 
section  also  provides  that  plans  with 
fewer  than  100  participants  must  file 
an  annual  report  consisting  of  a  Form 
5500-C  or  5500-K  and  any  schedules 
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required  by  the  instructions  to  the 
forms,  in  accordance  with  §2520.104- 
41. 

The  limited  exemption  or  alterna¬ 
tive  method  of  compliance  for  plans 
with  100  or  more  participants  permits 
such  plans  to  fulfill  their  annual  re¬ 
porting  obligation  under  section  103  of 
the  Act  by  filing  an  annual  report  con¬ 
taining  the  following:  A  completed 
Form  5500,  including  applicable  sched¬ 
ules  of  insurance  or  actuarial  informa¬ 
tion  and  the  schedules  called  for  by 
Item  22(a)  of  Form  5500,  a  report  by 
an  independent  qualified  public  ac¬ 
countant,  and  separate  financial  state¬ 
ments  if  prepared  in  order  for  the 
plan’s  accountant  to  form  the  opinion 
required  by  §  2520.103-l(b)(5). 

In  response  to  comments,  §  2520.103- 
1  has  been  revised  to  make  clear  that 
the  accountant  may  render  an  opinion 
with  respect  to  the  financial  informa¬ 
tion  in  Form  5500  or  in  separate  finan¬ 
cial  statements,  but  if  separate  finan¬ 
cial  statements  are  prepared,  the  fi¬ 
nancial  information  required  by  Items 
13  and  14  of  Form  5500  still  must  be 
completed  by  the  plan  administrator. 
If  the  plan’s  accountant  chooses  to 
prepare  separate  financial  statements, 
the  section  also  prescribes  the  content 
of  those  statements. 

In  those  cases  where  a  plan  files  sep¬ 
arate  financial  statements,  §  2520.103- 
1(b)(3)  has  been  revised  to  include  a 
requirement  that  the  notes  to  the  fi¬ 
nancial  statements  contain  an  expla¬ 
nation  of  the  differences,  if  any,  be¬ 
tween  the  information  in  the  separate 
financial  statements  and  the  informa¬ 
tion  contained  in  Items  13  and  14  of 
Form  5500.  The  section  also  has  been 
revised  to  make  clear  that  the  notes  to 
the  financial  statements  must  be  pre¬ 
pared  whether  the  accountant’s  report 
is  rendered  with  respect  to  the  finan¬ 
cial  information  in  the  Form  5500  or 
with  respect  to  the  separate  financial 
statements. 

The  accountant’s  report,  must  state 
whether  the  audit  was  made  in  accor¬ 
dance  with  generally  accepted  audit¬ 
ing  standards  and  must  designate  any 
auditing  procedures  deemed  necessary 
by  the  accountant  which  have  been 
omitted  and  the  reasons  for  their 
omission.  In  addition,  the  accountant’s 
report  must  contain  the  opinion  of  the 
accountant  with  respect  to  the  finan¬ 
cial  statements  and  schedules  covered 
by  the  report  and  the  accounting  prin¬ 
ciples  and  practices  reflected  in  such 
report.  The  report  must  also  contain 
the  opinon  of  the  accountant  as  to  the 
consistency  of  the  application  of  the 
accounting  principles  with  the  applica¬ 
tion  of  such  principles  in  the  preced¬ 
ing  year,  or  as  to  any  changes  in  such 
principles  which  have  a  material  effect 
on  the  financial  statements  of  the 
plan.  Further,  the  accountant’s  report 
must  identify  any  matters  to  which 
the  accountant  takes  exception,  and  to 
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the  extent  practicable,  the  effect  on 
the  financial  statements  of  the  mat¬ 
ters  to  which  he  has  taken  exception. 
Finally,  the  report  must  indicate 
whether  the  matters  to  which  the  ac¬ 
countant  takes  exception  are  the 
result  of  Department  of  Labor  regula¬ 
tions. 

The  following  findings,  pursuant  to 
section  110  of  the  Act,  are  made  with 
respect  to  the  promulgation  of 
§2520.103-1  as  an  alternative  method 
of  fulfilling  the  annual  reporting  re¬ 
quirements  of  section  103  of  the  Act 
for  pension  benefit  plans: 

1.  The  alternative  method  of  compli¬ 
ance  is  consistent  with  the  purposes  of 
title  I  of  the  Act,  and  provides  ade¬ 
quate  disclosure  to  plan  participants 
and  beneficiaries  and  adequate  report¬ 
ing  to  the  Secretary.  The  essential  in¬ 
formation  required  by  section  103  of 
the  Act  is  reported  and  disclosed 
under  the  alternative  method  of  com¬ 
pliance,  while  duplicative  require¬ 
ments  are  merged  to  provide  a  clearer 
portrayal  of  the  financial  activity  and 
status  of  pension  benefit  plans. 

2.  The  alternative  method  of  compli¬ 
ance  relieves  plans  subject  to  the 
annual  reporting  requirements  from 
increased  costs  and  unreasonable  ad¬ 
ministrative  burdens.  The  alternative 
frees  plans  which  elect  it  from  dupli¬ 
cative  auditing  requirements  and  sim¬ 
plifies  the  content  of  the  annual 
report  in  general. 

3.  Finally,  the  alternative  method  of 
compliance  is  not  adverse  to  the  inter¬ 
ests  of  participants  and  beneficiaries 
in  the  aggregate,  because  the  alterna¬ 
tive  preserves  all  of  the  basic  financial 
reporting  features  of  section  103  of 
the  Act,  while  at  the  same  time  re¬ 
structuring  the  content  to  produce  a 
more  efficient  and  understandable 
report. 

In  accordance  with  the  authority  to 
promulgate  a  limited  exemption  for 
employee  welfare  benefit  plans  under 
section  104(a)(3)  of  the  Act,  the  Secre¬ 
tary  has  fr  nd  that  the  reporting  and 
disclosure  requirements  of  section  103 
of  the  Act  are  inappropriate  as  applied 
to  welfare  benefit  plans. 

§  2520.103-2 

Under  §2520.104-43,  welfare  plans 
participating  in  a  group  insurance  ar¬ 
rangement  may  be  exempted  from 
filing  an  annual  report  provided  that 
the  trust,  trade  association,  or  other 
entity  which  holds  the  insurance  con¬ 
tracts  and  acts  as  a  conduit  for  the  in¬ 
surance  premiums  files  an  annual 
report  for  the  entire  arrangement. 
Section  2520.103-2  prescribes  the  con¬ 
tents  of  the  annal  report  to  be  filed  by 
the  trust,  trade  association,  or  other 
entity  in  order  for  a  plan  to  be  eligible 
for  the  exemption  described  in 
§  2520.104-43. 

The  annual  report  required  to  be 
filed  under  §2520.103-2  must  contain 
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the  following:  A  completed  Form  5500 
including  the  insurance  schedule  and 
the  schedules  necessary  to  complete 
Item  22(a)  of  Form  5500,  a  report  by 
an  independent  qualified  public  ac¬ 
countant,  and  separate  financial  state¬ 
ments  if  prepared  by  the  accountant 
in  order  to  form  the  opinion  required 
by  §  2520.103-2(b)(5). 

In  response  to  comments,  the  section 
has  been  revised  to  make  clear  that 
the  accountant  may  render  an  opinion 
with  respect  to  the  financial  informa¬ 
tion  in  Form  5500  or  in  separate  finan¬ 
cial  statements,  but  that  if  separate  fi¬ 
nancial  statements  are  prepared,  the 
financial  information  required  by 
Items  13  and  14  of  the  Form  5500  still 
must  be  completed  by  the  plan  admin¬ 
istrator.  Where  the  plan’s  accountant 
chooses  to  prepare  separate  financial 
statements  in  order  to  form  the  opin¬ 
ion  required  by  §  2520.103-2(b)(5),  the 
section  also  prescribes  the  content  of 
those  statements. 

In  those  cases  where  a  plan  files  sep¬ 
arate  financial  statements,  §  2520.103- 
2(b)(3)  has  been  revised  to  include  a 
requirement  that  the  notes  to  the  fi¬ 
nancial  statements  contain  an  expla¬ 
nation  of  the  differences,  if  any,  be¬ 
tween  the  information  in  the  separate 
financial  statements  and  the  informa¬ 
tion  contained  in  Items  13  and  14  of 
Form  5500.  The  section  also  has  been 
revised  to  make  clear  that  the  notes  to 
the  financial  statements  must  be  pre¬ 
pared  whether  the  accountant’s  report 
covers  the  financial  information  con¬ 
tained  in  the  Form  5500  or  in  separate 
statements. 

The  accountant’s  report  must  state 
whether  the  audit  was  made  in  accor¬ 
dance  with  generally  accepted  audit¬ 
ing  standards.  In  addition,  the  accoun¬ 
tant’s  report  must  contain  the  opinion 
of  the  accountant  with  respect  to  the 
financial  statements  and  schedules 
covered  by  the  report  and  the  account¬ 
ing  principles  and  practices  reflected 
in  such  report.  The  report  must  also 
contain  the  opinion  of  the  accountant 
as  to  the  consistency  of  the  applica¬ 
tion  of  the  accounting  principles  with 
the  application  of  such  principles  in 
the  preceding  year.  Further,  the  ac¬ 
countant’s  report  must  identify  any 
matters  to  which  the  accountant  takes 
exception  and  to  the  extent  practica¬ 
ble,  the  effect  of  the  matters  to  which 
he  has  taken  exception  on  the  finan¬ 
cial  statements.  Finally  the  report 
must  indicate  whether  the  matters  to 
which  the  accountant*  takes  exception 
are  the  result  of  Department  of  Labor 
regulations. 

§  2520.103-3 

Pursuant  to  the  authority  granted  in 
section  103(b)(3)(G)  of  the  Act, 
§2520.103-3  provides  an  exemption 
from  certain  annual  reporting  require¬ 
ments  relating  to  plan  assets  held  in  a 
common  or  collective  trust  maintained 


by  a  bank,  trust  company,  or  similar 
institution.  Under  §  2520.103-3,  a  plan 
with  assets  in  such  a  trust  need  only 
include  the  following  financial  infor¬ 
mation  in  the  annual  report:  The 
value  of  the  plan’s  units  of  participa¬ 
tion  in  the  trust,  transactions  involv¬ 
ing  the  acquisition  and  disposition  by 
the  plan  of  units  of  participation  in 
the  trust,  if  otherwise  required  to  be 
reported,  and  a  statement  of  the  assets 
and  liabilities  of  the  trust.  A  plan  ad¬ 
ministrator  is  not  required  to  report 
any  information  with  respect  to  trans¬ 
actions  engaged  in  by  the  bank  involv¬ 
ing  the  assets  of  the  trust. 

Proposed  §  2520.103-3  defined  a 
common  or  collective  trust  as  a  trust 
maintained  for  the  collective  invest¬ 
ment  and  reinvestment  of  assets  con¬ 
tributed  to  such  trust  by  the  bank  in 
its  capacity  as  trustee,  executor,  ad¬ 
ministrator  or  guardian.  (Emphasis 
added.)  Comments  noted  that  assets 
contributed  to  a  common  or  collective 
trust  may  not  necessarily  be  contribut¬ 
ed  by  the  bank  in  its  capacity  as  trust¬ 
ee,  executor,  administrator,  or  guard¬ 
ian.  In  response  to  these  comments, 
the  italicized  language  has  been  de¬ 
leted.  In  addition,  certain  changes 
have  been  made  in  §2520.103-3  to 
make  it  clear  that  the  statement  of 
assets  and  liabilities  of  the  common  or 
collective  trust  that  is  required  to  be 
attached  to  the  plan’s  annual  report 
must  relate  to  the  fiscal  year  of  the 
trust  ending  with  or  within  the  plan 
year  for  which  the  annual  report  is 
made.  These  changes  are  discussed 
more  fully  in  the  section  of  the  pream¬ 
ble  relating  to  §  2520.103-9. 

Under  §2520.103-3  the  annual  re¬ 
porting  exemption  applies  only  to 
assets  held  in  a  common  or  collective 
trust  maintained  by  a  bank,  trust  com¬ 
pany,  or  similar  institution  regulated 
and  supervised  and  subject  to  periodic 
examination  by  a  State  or  Federal 
agency.  The  term  "common  or  collec¬ 
tive  trust”  is  defined  to  mean  a  trust 
which  consists  of  the  assets  of  two  or 
more  participating  entities,  and  plans 
of  a  controlled  group  of  corporations 
are  treated  as  a  single  participating 
entity  in  a  common  or  collective  trust. 

Some  of  the  comments  received  by 
the  Department  suggested  that  the 
annual  reporting  exemption  for  assets 
held  in  a  common  or  collective  trust 
should  be  extended  to  situations 
where  assets  of  plans  maintained  by  a 
single  employer  or  by  members  of  a 
controlled  group  of  corporations  are 
held  in  a  single  trust  that  is  main¬ 
tained  by  a  bank,  trust  company,  or 
similar  institution.  These  suggestions 
were  not  accepted.  Where  a  trust 
maintained  by  a  bank  consists  solely 
of  the  assets  of  plans  of  a  single  em¬ 
ployer  or  members  of  a  controlled 
group  of  corporations,  the  likelihood 
that  investment  decisions  regarding 
the  assets  held  in  such  trusts  will  be 
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subject  to  the  influence  of  the  single 
employer  or  the  controlled  group  is 
greater  than  where  such  a  trust  con¬ 
sists  of  assets  of  unrelated  participat¬ 
ing  entities.  Thus,  where  a  trust  con¬ 
sists  solely  of  the  assets  of  plans  main¬ 
tained  by  a  single  employer  or  by 
members  of  a  controlled  group  of  cor¬ 
porations,  it  would  not  be  in  the  inter¬ 
ests  of  plan  participants  to  exempt 
such  plans  from  the  requirements  to 
furnish  detailed  information  regarding 
their  financial  activities.  Other  com¬ 
ments  suggesting  that  9  2520.103-3 
should  apply  to  a  pooled  investment 
trust  not  maintained  by  a  bank,  trust 
company,  or  similar  institution  were 
also  not  accepted  because  such  a  trust 
is  not  covered  by  section  103(b)(3)(G) 
of  the  Act,  which  is  the  statutory  basis 
for  92520.103-3.  The  instructions  ac¬ 
companying  the  Annual  Return/ 
Report  Forms,  5500  Series,  however, 
provide  guidance  for  plans  with  assets 
in  a  trust  that  includes  assets  of  more 
than  one  plan  of  a  single  employer  or 
members  of  a  controlled  group  of  cor¬ 
porations  but  does  not  meet  the  re¬ 
quirements  for  the  exemption  set 
forth  in  92520.103-3  (such  as  a  so- 
called  “master  trust”). 

9  2520.103-4 

Under  the  authority  of  section 
103(b)(3)(G),  92520.103-4  provides  an 
exemption  from  certain  annual  report¬ 
ing  requirements  relating  to  plan 
assets  held  in  a  pooled  separate  ac¬ 
count  maintained  by  an  insurance  car¬ 
rier.  This  exemption  is  similar  to  the 
exemption  provided  in  9  2520.103-3  for 
plans  whose  assets  are  held  in  a 
common  or  collective  trust.  Under 
92520.103-4  a  plan  with  assets  in  a 
pooled  separate  account  need  only  in¬ 
clude  the  following  financial  informa¬ 
tion  in  the  annual  report:  the  value  of 
the  plan’s  units  of  participation  in  the 
account;  transactions  involving  the  ac¬ 
quisition  and  disposition  by  the  plan 
of  units  of  participation  in  the  ac¬ 
count,  if  otherwise  required  to  be  re¬ 
ported;  and  a  statement  of  the  assets 
and  liabilities  of  the  account.  Certain 
changes  have  been  made  in  9  2520.103- 
4  to  clarify  the  date  as  of  which  the 
statement  of  assets  and  liabilities  of 
the  pooled  separate  account  that  is  re¬ 
quired  to  be  filed  in  conjunction  with 
the  plan’s  annual  report  must  be  pre¬ 
pared.  These  changes  are  discussed 
more  fully  in  the  preamble  relating  to 
9  2520.103-9. 

Under  9  2520.103-4  the  annual  re¬ 
porting  exemption  applies  only  to 
assets  held  in  a  pooled  separate  ac¬ 
count  maintained  by  an  insurance  car¬ 
rier  regulated  and  supervised  and  sub¬ 
ject  to  periodic  examination  by  a  State 
agency.  Paragraph  (b)  of  the  section 
has  been  revised  to  define  the  term 
“pooled  separate  account”  to  mean  an 
account  which  consists  of  the  assets  of 
two  or  more  participating  entities. 


This  definition  was  added  in  response 
to  comments  to  clarify  that  a  pooled 
separate  account  need  only  contain 
the  assets  of  two  participating  entities 
to  meet  the  requirements  of  the  sec¬ 
tion,  which  is  consistent  with  the 
treatment  of  common  or  collective 
trusts  in  9  2520.103-3.  Comments  also 
requested  clarification  concerning  the 
treatment  of  plans  of  a  controlled 
group  of  corporations  and  suggested 
that  such  plans  be  treated  under 
92520.103-4  in  the  same  manner  as 
they  are  treated  under  92520.103-3. 
Based  on  these  comments,  the  defini¬ 
tion  provides  that  plans  a  controlled 
group  of  corporations  are  to  be  treated 
as  a  single  participating  entity  in  a 
pooled  separate  account. 

Some  of  the  comments  received  by 
the  Department  urged  that  the  ex¬ 
emption  from  annual  reporting  should 
cover  situations  where  the  assets  of  a 
plan  or  plans  maintained  by  a  single  or 
controlled  group  of  employers  are  held 
in  a  separate  account  consisting  solely 
of  the  assets  of  such  plan  or  plans. 
These  comments  were  not  accepted. 
Where  a  separate  account  consists 
solely  of  the  assets  of  plans  main¬ 
tained  by  a  single  employer  or  by 
members  of  a  controlled  group  of  cor¬ 
porations,  the  likelihood  that  invest¬ 
ment  decisions  regarding  the  assets 
held  in  such  an  account  will  be  subject 
to  the  influence  of  the  single  employer 
or  the  controlled  group  is  greater  than 
where  such  an  account  consists  of 
assets  of  unrelated  participating  enti¬ 
ties.  Thus,  where  a  separate  account 
consists  solely  of  the  assets  of  plans 
maintained  by  a  single  employer  or  by 
members  of  a  controlled  group  of  cor¬ 
porations,  it  would  not  be  in  the  inter¬ 
ests  of  plan  participants  to  exempt 
such  plans  from  the  requirements  to 
furnish  detailed  information  regarding 
their  financial  activities. 

§  42520.103-5 

Section  2520.103-5  implements  sec¬ 
tion  103(a)(2)  of  the  Act.  Section 
103(a)(2)  of  the  Act  requires  an  insur¬ 
ance  carrier  or  other  organization 
which  provides  some  or  all  of  the 
benefits  under  a  plan  or  holds  plan 
assets,  a  bank  or  similar  institution 
which  holds  plan  assets,  or  a  plan 
sponsor  to  transmit  and  certify  to  the 
accuracy  and  completeness  of  such  in¬ 
formation  as  is  needed  by  the  plan  ad¬ 
ministrator  to  comply  with  the  re¬ 
quirements  of  Title  I  of  the  Act. 

Section  2520.103-5  sets  forth  the  in¬ 
formation  which  must  be  provided  to 
the  plan  administrator  and  requires 
that  the  information  be  transmitted 
within  120  days  of  the  close  of  the 
plan  year. 

Several  comments  suggested  that  re¬ 
quiring  banks  and  insurance  compa¬ 
nies  to  certify  as  to  the  completeness 
of  the  information  furnished  may  be 
interpreted  to  cover  information  not 


required  by  92520.103-5.  The  section 
has  been  revised  to  make  clear  that 
the  certification  as  to  accuracy  and 
completeness  only  covers  the  informa¬ 
tion  required  to  be  reported  by  this 
section.  It  should  be  noted  that  the 
language  suggested  in  the  section  for 
the  certification  is  only  an  example. 
Any  other  signed  statement  which  as¬ 
sures  the  accuracy  and  completeness 
of  the  information  required  by  subpar¬ 
agraph  (c)  of  the  section  may  be  used. 
The  certification  need  not  be  sworn  to 
or  notorized. 

To  conform  this  section  to  current 
revisions  in  9§  2520.103-3  and  2520.103- 
4  regarding  the  annual  statement  of 
assets  and  liabilities  for  a  common  or 
collective  trust  or  pooled  separate  ac¬ 
count  required  to  be  included  in  the 
plan’s  annual  report  or  filed  directly 
by  the  bank  or  insurer,  the  section  has 
been  revised  so  that  the  annual  state¬ 
ment  of  assets  and  liabilities  for  the 
fiscal  year  of  the  account  or  trust 
shall  be  for  the  fiscal  year  that  ends 
with  or  within  the  plan  year  for  which 
the  annual  report  is  made. 

§  2520.103-6 

This  section  is  applicable  to  the 
schedule  of  reportable  transactions  re¬ 
quired  by  item  22(a)(v)  of  Form  5500 
as  described  in  §  2520.103-10(bX6). 
Plans  which  use  the  alternative 
method  of  compliance  or  limited  ex¬ 
emption  prescribed  in  9  2520.103-l(b) 
or  92520.103-2(b)  must  use  the  defini¬ 
tions  in  this  section  for  purposes  of 
preparing  the  above  schedule. 

Reportable  transactions  as  defined 
in  this  section  consist  of  four  separate 
categories  of  transactions;  first,  a 
single  transaction  in  excess  of  3  per¬ 
cent  of  the  current  value  of  plan 
assets;  second,  a  series  of  transactions 
with  or  in  conjunction  with  the  same 
person,  involving  property  other  than 
securities,  which  amount  in  the  aggre¬ 
gate  to  more  than  3  percent  of  the 
current  value  of  plan  assets;  third,  a 
series  of  transactions  with  respect  to 
securities  of  the  same  issue  which 
amount  in  the  aggregate  to  more  than 
3  percent  of  the  current  value  of  total 
plan  assets;  and  fourth,  any  transac¬ 
tion  with  respect  to  securities  with  or 
in  conjunction  with  a  person  if  a  prior 
or  subsequent  single  transaction  has 
occurred  with  respect  to  securities 
with  or  in  conjunction  with  that  same 
person  in  an  amount  in  excess  of  3 
percent  of  the  current  value  of  plan 
assets,  unless  specifically  excluded  by 
this  section. 

A  number  of  comments  were  re¬ 
ceived  with  respect  to  the  section  as 
published  on  August  3,  1976,  request¬ 
ing  clarification  as  to  the  applicability 
of  the  reporting  requirements  of  this 
section  to  plans  whose  assets  are  held 
in  a  common  or  collective  trust  main¬ 
tained  by  a  bank  or  pooled  separate 
account  maintained  by  an  insurance 
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company.  Paragraph  (a)  has  been  re¬ 
vised  and  a  new  paragraph  (c)(3)  has 
been  inserted  to  make  clear  that  such 
plans  are  exempt  from  reporting  indi¬ 
vidual  transactions  of  the  common  or 
collective  trust  or  pooled  separate  ac¬ 
count. 

In  response  to  comments,  an  exam¬ 
ple  has  been  added  to  paragraph  (e)(3) 
to  clarify  that  a  simultaneous  sale  by  a 
plan  of  property  which  is  not  a  securi¬ 
ty  (e.g.,  real  estate)  and  a  loan  by  the 
plan  to  the  purchaser  of  the  property 
is  to  be  treated  as  two  separate  trans¬ 
actions  that  must  be  aggregated  to  de¬ 
termine  whether  a  series  of  transac¬ 
tions  with  the  same  person  exceeds  3 
percent  of  the  current  value  of  plan 
assets. 

On  November  29,  1977,  the  Depart¬ 
ment  proposed  to  reduce  significantly 
the  reporting  of  securities  transactions 
triggered  by  a  3  percent  transaction 
under  §  2520.103-6(c)(lXiv)  (42  FR 
60899).  Except  as  noted  below,  the  re¬ 
visions  have  been  adopted  as  proposed. 
The  revised  section  eliminates  the  re¬ 
porting  requirements  triggered  by  a  3 
percent  transaction  if  the  3  percent 
transaction  or  any  prior  or  subsequent 
transaction  involves  certain  types  of 
temporary  investments  or  the  transac¬ 
tion  which  is  triggered  involves  pur¬ 
chases  or  sales  of  listed  and  certain 
publicly  traded  securities.  The 
changes  are  limited  to  triggered  trans¬ 
actions  covered  by  $  2520.103-6(c)(iv); 
the  changes  would  not  relieve  plans  of 
the  reporting  obligations  set  forth  in 
§  2520.103— 6(c)(  1  )(i)-(  iii). 

The  reduced  reporting  burden  is  ac¬ 
complished  by  narrowly  defining  the 
term  “securities”  solely  for  purposes 
of  §  2520.103-6(cKiv).  The  definition 
excludes  from  the  reporting  require¬ 
ment  of  §  2520.103-6(c)(iv)  investments 
involving  transactions  meeting  two  cri¬ 
teria:  (1)  The  transactions  must  be  ef¬ 
fected  through  one  of  four  enumer¬ 
ated  categories  of  financial  institu¬ 
tions  subject  to  Federal  and/or  State 
regulation;  and  (2)  the  transactions 
must  fall  within  one  of  seven  enumer¬ 
ated  categories  of  temporary  invest¬ 
ments.  If  a  3  percent  transaction 
meets  these  two  criteria,  it  must  be  re¬ 
ported  but  it  will  not  trigger  the  re¬ 
porting  requirements  of  §  2520.103- 
6(c)(iv). 

The  section  also  contains  a  restrict¬ 
ed  definition  of  the  phrase  “with  or  in 
conjunction  with  a  person”  contained 
in  5  2520.103-6(b)(3Xii)  solely  for  pur¬ 
poses  of  §  2520.103-6(c)(iv).  The  defini¬ 
tion  excludes  from  the  category  of 
transactions  “with  or  in  conjunction 
with  a  person”  any  transaction  that 
meets  the  following  three  criteria:  (1) 
The  broker-dealer  who  engages  in  the 
transaction  is  registered  under  the  Se¬ 
curities  Exchange  Act  of  1934;  (2)  the 
security  is  listed  on  a  national  securi¬ 
ties  exchange  or  quoted  on  NASDAQ; 
(3)  the  broker-dealer  does  not  pur- 
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chase  or  sell  the  security  for  its  own 
account  or  the  account  of  an  affiliated 
person.  Thus,  any  3  percent  transac¬ 
tion  in  such  security  must  be  reported, 
but  the  transaction  will  not  trigger  the 
reporting  requirements  of  §2520.103- 
6(c)(iv)  if  the  three  conditions  de¬ 
scribed  above  are  met  with  respect  to 
the  other  securities  transactions  ef¬ 
fected  for  the  plan  by  the  same 
broker-dealer. 

One  comment  requested  that  with 
respect  to  the  excluded  category  in 
paragraph  (2)(ii)(C)  of  “interests 
issued  by  a  company  registered  under 
the  Investment  Company  Act  of  1940” 
(i.e.,  mutual  fund  shares),  that  the 
phrase  “which  invests  primarily  in  se¬ 
curities  with  a  maturity  of  not  more 
than  one  year”  be  deleted.  The  com¬ 
ment  indicated  that  many  different 
types  of  mutual  funds  are  suitable  for 
short  term  investment  and  therefore 
the  reduced  reporting  also  should  be 
available  for  mutual  funds  that  do  not 
invest  in  short  term  securities.  The 
comment  also  noted  that  the  limita¬ 
tion  on  fund  investment  for  reporting 
purposes  represented  an  unjustified 
disparity  between  the  mutual  fund  in¬ 
dustry  and  the  banking  and  insurance 
industries  because  the  section  did  not 
contain  any  limitation  on  the  portfolio 
composition  of  bank  common  or  collec¬ 
tive  trusts  or  insurance  company 
pooled  separate  accounts.  In  response 
to  this  comment,  the  section  has  been 
revised  so  that  the  reduced  reporting 
is  equally  available  for  any  investment 
in  mutual  fund  shares. 

Several  comments  suggested  that 
the  categories  of  investments  that  do 
not  trigger  the  reporting  of  other 
transactions  be  expanded  to  include 
such  investments  as  bankers  accep¬ 
tances,  time  deposits,  variable  amount 
notes,  commerical  paper  not  rated  in 
the  highest  category  by  two  rating  ser¬ 
vices,  long  term  investments  with  a 
maturity  of  less  than  one  year  from 
the  date  of  acquisition  and  mortgage 
backed  pass  through  certificates 
issued  by  governmental  entities.  The 
Department  has  decided  not  to  accept 
these  comments  at  this  time  but  does 
intend  to  monitor  the  reduced  report¬ 
ing  provisions  to  determine  whether 
additional  changes  should  be  made  for 
subsequent  plan  years. 

Several  comments  suggested  that 
the  revised  reporting  requirements 
provided  under  paragraph  (c)(l)(iv) 
should  be  extended  to  the  aggregation 
of  securities  transactions  under  para¬ 
graph  (c)(l)(iii).  These  comments  were 
not  adopted.  The  revised  requirements 
of  paragraph  (c)(l)(iv)  are  intended 
only  to  reduce  the  reporting  of  prior 
or  subsequent  transactions  if  a  3  per¬ 
cent  transaction  in  securities  with  the 
same  person  has  occurred  and  not  to 
reduce  or  eliminate  the  reporting  of  a 
transaction  or  a  series  of  transactions 
in  securities  which  exceeds  3  percent 
of  plan  assets. 


Another  comment  noted  that  finan¬ 
cial  institutions  that  collect  informa¬ 
tion  with  respect  to  plan  transactions 
and  provide  that  information  to  plan 
administrators  may  not  have  suffi¬ 
cient  time  to  revise  their  data  process¬ 
ing  systems  in  order  to  take  advantage 
of  the  reduced  reporting  requirements 
for  plan  years  commencing  in  1977, 
and  suggests  that  the  changes  not  be 
effective  for  1977  plan  years.  The  De¬ 
partment  will  not  delay  the  effective 
date  of  these  changes.  However,  plan 
administrators  can  furnish,  for  the 
1977  plan  year,  reportable  transaction 
data  which  includes  those  transactions 
which  would  otherwise  be  excluded 
under  the  revised  regulation. 

Finally,  paragraph  sections  of  the 
regulation  have  been  renumbered  in 
accordance  with  the  appropriate 
format  for  regulations. 

New  examples  have  been  added  in 
paragraphs  (e)  (4),  (5),  (6),  and  (7)  to 
illustrate  the  operation  of  the  revi¬ 
sions  to  these  paragraphs. 

It  should  be  noted  that  with  respect 
to  both  the  interim  regulations  pub¬ 
lished  on  August  3,  1976,  and  these 
final  regulations,  the  aggregation  of 
transactions  involving  securities, 
which  is  required  under  §2520.103- 
6(c)(l)(iii),  is  to  be  on  the  basis  of 
issue  rather  than  issuer.  The  Depart¬ 
ment  believes  that  such  aggregation 
would  be  more  useful  to  the  Depart¬ 
ment  for  purposes  of  monitoring  plan 
activity  under  the  Act,  as  well  as  less 
burdensome  to  plans  and  financial  in¬ 
stitutions.  Reporting  three  percent 
series  transactions  involving  securities 
of  the  same  issue,  rather  than  issuer, 
will  also  decrease  the  number  of  trans¬ 
actions  reportable  on  the  separate 
schedule  because  only  purchases  and 
sales  of  a  particular  type  of  security, 
e.g.,  XYZ  common  stock  rather  than 
all  types  of  XYZ  securities,  will  be  ag¬ 
gregated. 

Plans  which  report  such  securities 
transactions  on  the  separate  schedule 
need  only  provide  certain  aggregate  in¬ 
formation  relevant  to  the  series  of  se¬ 
curities  transactions.  The  specific  in¬ 
formation  to  be  furnished  includes  the 
total  number  of  purchases  of  such  se¬ 
curities  made  by  the  plan  within  the 
plan  year,  total  number  of  sales,  total 
dollar  value  of  purchases,  total  value 
of  sales,  and  the  net  gain  or  loss  as  a 
result  of  these  transactions.  This  ap¬ 
proach  is  simpler  and  less  burdensome 
to  plans  while  providing  information 
which  is  relevant. 

§  2520.103-7 

Section  2520.103-7  establishes  spe¬ 
cial  accounting  rules  for  certain  plans 
filing  an  annual  report  under  the  Act 
for  the  plan  year  beginning  in  1975. 
This  section  remains  unchanged  from 
the  temporary  version.  The  special  ac¬ 
counting  rules  prescribed  by  the  sec¬ 
tion,  which  do  not  apply  to  plan  years 
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beginning  after  1975,  vary  according  to 
the  type  of  plan.  Plans  with  100  or 
more  participants  and  trusts  filing  an 
annual  report  for  a  group  insurance 
arrangement  in  accordance  with 
§§2520.104-43  and  2520.104a-6  which 
file  an  annual  report  for  the  plan  year 
beginning  in  1975,  may  only  use  the 
special  accounting  rules  described  in 
this  section  if  the  plan  has  adopted 
the  limited  exemption/altemative 
method  of  compliance  of  §§2520.103- 
1(b)  or  2520.103-2(b).  Such  plans  are 
not  required  to:  (1)  Display  at  current 
value  plan  assets  and  liabilities  in  com¬ 
parative  form  as  of  the  end  of  the  pre¬ 
vious  plan  year  or  the  beginning  of  the 
plan  year  subject  to  the  initial  annual 
report,  (2)  engage  an  accountant  to  ex¬ 
amine  the  plan’s  financial  statements 
for  the  preceding  plan  year,  or  (3)  pro¬ 
vide  an  accountant’s  opinion  regarding 
the  consistency  of  the  initial  plan 
year’s  financial  statements  with  the 
preceding  plan  year’s  financial  state¬ 
ments. 

All  plans  with  fewer  than  100  par¬ 
ticipants  which  file  an  annual  report 
for  the  plan  year  beginning  in  1975  are 
not  required  to  display  at  current 
value  plan  assets  and  liabilities  in  com¬ 
parative  form  as  of  the  end  of  the  pre¬ 
vious  plan  year  or  the  beginning  of  the 
plan  year  which  is  covered  by  the  ini¬ 
tial  annual  report.  (Plans  with  fewer 
than  100  participants  are  exempt 
under  §2520.104-46  from  the  require¬ 
ment  to  engage  an  accountant  to  ex¬ 
amine  the  plan’s  financial  statements 
and  prepare  an  accountant’s  report.) 

The  following  findings  are  made 
with  respect  to  the  promulgation  of 
§2520.103-7  as  an  alternative  method 
of  compliance  under  section  110  of  the 
Act  for  pension  plans  which  cover 
fewer  than  100  participants  at  the  be¬ 
ginning  of  the  plan  year: 

1.  The  special  accounting  rules  are 
consistent  with  the  purposes  of  Title  I 
of  the  Act,  and  provide  adequate  dis¬ 
closure  to  plan  participants  and  bene¬ 
ficiaries  and  adequate  reporting  to  the 
Secretary.  Because  plans  filing  an  ini¬ 
tial  annual  report  for  the  plan  year  be¬ 
ginning  in  1975  may  not  have  previ¬ 
ously  maintained  their  financial  books 
and  records  on  the  basis  of  current 
value,  a  requirement  to  include  a 
statement  of  assets  at  current  value  as 
of  the  beginning  of  the  plan  year 
would  be  unduly  burdensome. 

2.  Requiring  small  plans  to  obtain  a 
current  valuation  of  all  plan  assets  for 
the  beginning  of  the  1975  plan  year 
would  result  in  increased  costs  for  an 
appraisal.  These  increased  costs  and 
the  administrative  burden  of  prepar¬ 
ing  beginning  of  the  year  balances  at 
current  value  would  be  adverse  to  the 
interests  of  participants  and  beneficia¬ 
ries  in  the  aggregate. 

§  2t»2/>.103-8 

Under  section  2520.103-8,  which  in¬ 
terprets  and  implements  section 


103(a)(3)(C)  of  the  Act,  the  examina¬ 
tion  and  report  of  the  independent 
qualified  public  accountant  need  not 
address  any  statement  or  information 
regarding  plan  assets  held  by  a  bank 
or  insurance  carrier,  which  is  regulat¬ 
ed  and  supervised  and  subject  to  peri¬ 
odic  examination  by  a  State  or  Federal 
agency,  provided  that  the  statement 
or  information  is  transmitted  and  cer¬ 
tified  to  the  plan  administrator  in  ac¬ 
cordance  with  §  2520.103-5.  Plan  assets 
held  in  any  type  of  bank  or  insurance 
carrier  trust  or  account,  including  sep¬ 
arate  trusts,  common  or  collective 
trusts,  custodial  accounts  and  pooled 
or  individual  separate  accounts,  are  in¬ 
cluded. 

Some  comments  indicated  that  the 
section  is  not  clear  with  respect  to  the 
nature  and  extent  of  the  information 
which  may  be  excluded  from  the  scope 
of  an  examination  by  an  independent 
qualified  public  accountant.  Section 

2520.103- 8  provides  that  an  opinion 
that  must  be  rendered  by  an  accoun¬ 
tant  need  not  be  expressed  as  to  any 
statements  required  by  §2520.103-5, 
which  are  prepared  and  certified  to  by 
a  bank  or  similar  institution  or  insur¬ 
ance  carrier  regulated  and  supervised 
and  subject  to  periodic  examination  by 
a  State  or  Federal  agency.  Section 

2520.103- 5  sets  forth  the  information 
that  may  be  transmitted  and  certified 
to  by  a  bank  or  similar  organization  or 
an  insurance  carrier.  Information 
which  is  required  to  be  provided  under 
§2520.103-5  and  which  is  transmitted 
and  certified  to  the  administrator  of  a 
plan  pursuant  to  that  section  need  not 
be  covered  in  the  accountant’s  exami¬ 
nation  and  report  of  that  plan  in  the 
annual  report. 

Other  comments  requested  clarifica¬ 
tion  as  to  whether  a  plan  is  required 
to  engage  an  independent  qualified 
public  accountant  when  all  its  assets 
are  held  and  certified  to  by  a  bank  or 
insurance  company.  If  a  plan  is  re¬ 
quired  under  §  2520.103-1  to  engage  an 
accountant  to  render  an  opinion  with 
respect  to  the  financial  statements  of 
the  plan,  an  exemption  is  not  provided 
under  §  2520.103-8  and  section 
103(a)(3)(C)  of  the  Act  from  such  re¬ 
quirements  solely  because  the  plan’s 
assets  are  held  by  a  bank  or  insurance 
company  and  certification  has  been 
provided  under  §  2520.103-5.  However, 
the  examination  by  the  accountant 
and  the  scope  of  the  accountant’s 
opinion  would,  in  such  circumstances, 
be  limited  as  a  result  of  the  applicabil¬ 
ity  of  this  section. 

Finally,  comments  requested  clarifi¬ 
cation  as  to  the  applicability  of  this 
section  to  plans  sponsored  by  a  bank 
or  insurance  company  for  its  own  em¬ 
ployees  when  the  bank  or  insurance 
company  prepares  and  certifies  such 
information  to  the  plan  administrator. 
Section  2520.103-5  does  not  distin¬ 
guish  between  plans  of  a  bank  or  in¬ 


surance  company  and  plans  of  unrelat¬ 
ed  parties  so  long  as  the  bank  or  insur¬ 
ance  company  is  regulated  by  a  State 
or  Federal  agency.  Accordingly,  the 
limitation  provided  by  2520.103-8 
would  apply  to  a  plan  of  a  bank  or  in¬ 
surance  company  provided  the  re¬ 
quirements  of  §2520.103-5  are  satis¬ 
fied.  The  Department,  however,  in¬ 
tends  to  monitor  the  operation  of  this 
limitation  as  it  applies  to  plans  of  a 
bank  or  insurance  company  to  deter¬ 
mine  whether  there  is  a  sufficient  po¬ 
tential  for  abuse  in  such  circumstances 
to  justify  making  this  limitation  inap¬ 
plicable  to  those  plans. 

§  2520.103-9 

Section  2520.103-9  implements  sec¬ 
tion  103(b)(4)  of  the  Act,  which  autho¬ 
rizes  the  Secretary  to  relieve  plans 
with  assets  held  in  whole  or  in  part  in 
a  common  or  collective  trust  fund  or  a 
pooled  separate  account  from  filing  a 
statement  of  assets  and  liabilities  of 
such  trust  or  account  as  required 
under  section  103(b)(3)(G)  of  the  Act 
if  the  bank  or  insurance  carrier  files  a 
statement  of  assets  and  liabilities  of 
the  trust  or  pooled  separate  account 
directly  with  the  Secretary  prior  to 
the  date  on  which  the  plan  is  required 
by  §  2520.104a-5  or  §  2520.104a-6  to  file 
its  annual  report. 

One  comment  urged  clarification 
with  respect  to  the  requirement  set 
forth  in  §2520.103-9  that  the  annual 
statement  of  assets  and  liabilities  of 
the  common  or  collective  trust  or 
pooled  separate  account  to  be  filed 
with  the  Secretary  and  furnished  to 
the  plan  administrator  be  the  most 
recent  such  statement.  The  comment 
stated  that  §  2520.103-9  could  be  inter¬ 
preted  in  conjunction  with  section 
103(a)(2)  of  the  Act  and  §  2520.103-5  to 
require  that  in  situations  where  the 
fiscal  year  of  the  common  or  collective 
trust  or  pooled  separate  account  ends 
between  the  end  of  the  plan  year  and 
the  date  on  which  the  plan’s  annual 
report  must  be  filed  with  the  Secre¬ 
tary,  the  bank  or  insurance  carrier 
maintaining  the  trust  or  account  com¬ 
plete  the  annual  statement  and  fur¬ 
nish  it  to  the  plan  administrator 
within  a  shorter  period  than  the  120- 
day  period  after  the  end  of  the  plan 
year  that  is  generally  allowed  under 
section  103(a)(2)  and  §2520.103-5  for 
transmittal  and  certification  by  a  bank 
or  insurance  carrier  of  information 
maintained  by  such  bank  or  carrier. 
The  same  comment  is  also  applicable 
to  the  exemptions  from  certain  annual 
reporting  requirements  set  forth  in 
§  2520.103-3  and  §  2520.103-4  for  assets 
held  in  a  common  or  collective  trust 
and  for  assets  held  in  an  insurance 
company  pooled  separate  account,  re- 
spectively 

Sections  2520.103-3,  2520.103-4  and 

2520.103-9  have  been  revised  to  make 
clear  that  the  statement  of  assets  and 
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liabilities  of  the  common  or  collective 
trust  or  pooled  separate  account  must 
relate  to  the  fiscal  year  cf  such  ac¬ 
count  or  trust  that  ends  with  or  within 
the  plan  year  for  which  the  annual 
report  is  made.  Thus,  the  shortest 
period  allowed  for  completion  and 
transmittal  to  the  plan  administrator 
of  the  annual  statement  of  the  assets 
and  liabilities  of  the  trust  or  separate 
account  is  120  days,  in  the  situation 
where  the  plan  year  of  the  plan  and 
the  fiscal  year  of  the  trust  coincide. 

The  statement  of  the  assets  and  li¬ 
abilities  of  the  trust  or  account  must 
be  filed  with  the  Secretary  no  later 
than  the  date  on  which  the  annual 
report  of  the  plan  must  be  filed  under 
section  104(a)(1)(A)  of  the  Act  and 
§  2520.104a-5. 

Conforming  changes  have  been 
made  in  §§2520.103-1,  2520.103-2,  and 

2520.103- 5. 

Another  comment  suggested  that 
the  requirement  of  §2520.103- 
9(b)(2)(i)(B)  that  the  bank  or  insur¬ 
ance  carrier  maintaining  the  common 
or  collective  trust  or  pooled  separate 
account  must  file  with  the  Secretary  a 
list  of  all  plans,  assets  of  which  are 
held  in  the  common  or  collective  trust 
or  pooled  separate  account,  should  be 
eliminated  because  of  the  administra¬ 
tive  difficulties  created  by  the  prep¬ 
aration  of  such  a  list.  This  suggestion 
has  been  rejected  because  the  list  of 
plans  with  assets  in  the  trust  or  ac¬ 
count  is  necessary  for  the  Department 
and  the  Internal  Revenue  Service  to 
make  effective  use  of  the  information 
in  the  annual  statement  of  assets  and 
liabilities  of  the  trust  or  account.  How¬ 
ever,  to  assist  the  trustee  or  insurance 
carrier  in  preparing  the  required  list, 
the  section  has  been  revised  to  require 
the  administrator  of  a  plan  with  assets 
in  the  trust  or  account  to  provide  the 
trustee  of  the  trust  or  the  insurance 
carrier  maintaining  the  account  the 
plan  number  as  on  the  Annual 
Return/Report  Form  and  the  name 
and  EIN  of  the  plan  sponsor. 

§  2520.103-10 

Section  §2520.103-10  details  the 
format  and  content  of  the  schedules 
which  are  necessary  to  complete  Item 
22(a)  of  Form  5500,  and  required  to  be 
included  with  the  annual  report  pur¬ 
suant  to  the  limited  exemption  and  al¬ 
ternative  method  of  compliance  pre¬ 
scribed  in  §§  2520.103-l(b)  and 

2520.103- 2(b).  The  format  and  content 
of  the  schedules  are  prescribed  in 
§  2520.103-10  pursuant  to  authority 
granted  by  section  109(c)  of  the  Act. 
An  additional  schedule  of  assets  ac¬ 
quired  and  disposed  within  a  plan  year 
has  been  added  to  reflect  the  adoption 
of  new  §  2520.103-11. 

§  2520.103-11 

Under  section  103(b)(3)(C)  of  the 
Act,  an  employee  benefit  plan  must  in- 
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elude  in  its  annual  report  a  schedule 
of  all  “assets  held  for  investment  pur¬ 
poses  •  •  No  regulation  has  previ¬ 
ously  been  adopted  to  interpret  or  im¬ 
plement  this  provision. 

The  1975  Annual  Report  forms  had 
provided  that  the  schedule  of  “assets 
held  for  investment  purposes"  should 
include  only  those  assets  held  for  in¬ 
vestment  by  the  plan  at  the  end  of  the 
plan  year.  This  interpretation  of  the 
language  in  section  103(b)(3)(C)  was 
criticized  in  comments  on  two  grounds. 
First,  the  comments  suggested  that 
this  interpretation  did  not  comport 
with  the  legislative  intent  behind  the 
reporting  requirements  of  the  Act. 
Second,  the  comments  argued  that 
plans  could  circumvent  the  reporting 
requirements  of  the  Act  by  purchasing 
assets  early  in  the  plan  year  and  sell¬ 
ing  those  assets  before  the  end  of  the 
plan  year.  The  instructions  for  the 
1976  Annual  Report  forms  did  not  in¬ 
clude  the  reference  to  plan  assets  held 
for  investment  at  the  end  of  the  plan 
year. 

The  Department  received  comments 
which  noted  that  the  reporting  of 
every  investment  asset  held  during  the 
plan  year  imposed  a  heavy  reporting 
burden  on  plans.  The  comments  em¬ 
phasized  that  under  this  interpreta¬ 
tion  of  section  103(b)(3)(C),  a  plan 
would  have  to  report  all  temporary  in¬ 
vestments  used  for  the  legitimate 
function  of  cash  management  and 
report  investments  already  listed  on 
other  schedules  in  the  annual  report. 

After  consideration  of  these  com¬ 
ments,  the  Department  decided  to 
revise  the  reporting  of  assets  held  for 
investment  by  proposing  §2520.103-11. 
The  final  regulation,  which  is  un¬ 
changed,  except  as  explained  below, 
from  the  proposed  version  published 
on  November  29,  1977,  will  require  the 
reporting  of  all  assets  held  for  invest¬ 
ment  purposes  by  a  plan  at  the  end  of 
the  plan  year,  plus  a  limited  category 
of  assets  purchased  during  the  plan 
year  and  sold  before  the  end  of  the 
plan  year.  These  reporting  require¬ 
ments  would  be  implemented  by  nar¬ 
rowly  defining  the  phrase  “assets  held 
for  investment  purposes”  in  section 
103(b)(3)(C)  of  the  Act  to  exclude  cer¬ 
tain  types  of  investments. 

Under  the  final  regulation,  the  in¬ 
vestment  transactions  during  the  plan 
year  that  would  not  have  to  be  report¬ 
ed  would  be  purchases  and  sales  of 
U.S.  Government  securities,  instru¬ 
ments  for  short  term  money  manage¬ 
ment,  (such  as  interests  in  mutual 
funds  and  short  term  commercial 
paper  ranked  in  the  highest  rating  cat¬ 
egory),  and  securities  listed  on  a  na¬ 
tional  securities  exchange  or  quoted 
on  NASDAQ  if  purchased  from  a 
person  registered  as  a  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934.  The  potential  for  abuse  and  the 
need  for  reporting  appears  to  be  rela¬ 


tively  low  for  these  investments  be¬ 
cause  such  investments  are  effected 
through  financial  institutions  subject 
to  recordkeeping  requirements  by  Fed¬ 
eral  and/or  State  agencies  and  are  in 
securities  which  are  generally  traded 
Jn  established  markets.  On  the  other 
hand,  these  factors  generally  are  not 
present  in  those  cases  where  plans 
make  investments  such  as  real  estate, 
mortgages,  loans  and  securities  which 
are  not  listed  on  a  national  securities 
exchange  or  quoted  on  NASDAQ.  Re¬ 
cords  concerning  such  investments  are 
not  readily  accessible  and  such  invest¬ 
ments  generally  do  not  have  a  readily 
ascertainable  market  value. 

It  also  appears  unnecessary  and  du¬ 
plicative  for  plans  to  report  on  the 
schedule  of  assets  held  for  investment, 
those  investments  that  would  appear 
on  other  schedules  in  the  annual 
report.  For  example,  if  a  plan  pur¬ 
chases  and  sells  unlisted  securities 
from  a  party  in  interest  during  the 
plan  year  such  transactions  will  be  re¬ 
ported  in  the  schedule  required  by 
§  2520.103-I0(b)(3)  if  they  are  not 
exempt  from  the  prohibited  transac¬ 
tion  provisions  of  the  Act.  According¬ 
ly,  the  section  would  exclude  from  the 
requirement  to  report  assets  held  for 
investment,  transactions  reported  on 
the  other  schedules  required  by 
§  2520.103-10. 

One  comment  urged  that  one  of  the 
categories  of  investments  that  does 
not  have  to  be  reported— securities  of 
a  company  registered  under  the  In¬ 
vestment  Company  Act  of  1940  that 
invests  primarily  in  short  term  securi¬ 
ties— be  expanded  to  include  securities 
of  all  mutual  funds.  The  comment  was 
accepted  for  the  reasons  set  forth  in 
the  preamble  to  §  2520.103-6. 

Other  comments  suggested  that  the 
category  of  investments  that  does  not 
have  to  be  reported  if  acquired  and 
sold  within  the  plan  year  be  expanded 
to  include  investments  in  time  depos¬ 
its,  bankers  acceptances,  variable 
amount  notes,  commercial  paper  not 
ranked  in  the  highest  rating  category 
and  mortgage  backed  pass  through 
certificates.  The  Department  has  de¬ 
cided,  at  this  time,  not  to  accept  these 
comments  but  intends  to  monitor  the 
reporting  of  assets  held  for  investment 
to  determine  whether  further  relief 
from  reporting  for  subsequent  plan 
years  is  appropriate. 

Plans  which  elect  to  use  the  alterna¬ 
tive  method  and  limited  exemption  for 
filing  the  annual  report  provided  in 
§2520.103-1  or  §2520.103-2  would  be 
able  to  rely  on  the  definition  of  assets 
held  for  investment  set  forth  in 
§  2520.103-1 1(b)  for  the  preparation  of 
the  appropriate  schedule  under 
§  2520.103-10(b). 

§2520.104-20 

Section  2520.104-20,  which  was  pub¬ 
lished  as  a  final  regulation  on  August 
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15,  1975,  provides  an  exemption  from 
the  filing  requirements  for  certain 
welfare  plans.  Such  an  exemption  is 
authorized  by  section  104(a)(3)  if  the 
Secretary  finds  that  all  or  part  of  the 
reporting  and  disclosure  requirements 
of  Title  I  of  the  Act  are  inappropriate 
as  applied  to  welfare  benefit  plans. 

The  exemption  provided  in  this  sec¬ 
tion  is  based  on  the  assumption  that 
certain  reporting  requirements  of 
Title  I  of  the  Act  are  inappropriate  as 
applied  to  many  small  unfunded  or  to¬ 
tally  insured  welfare  plans.  For  this 
reason,  those  plans  with  fewer  than 
100  participants,  which  could  be  over¬ 
whelmed  by  the  expense  and  adminis¬ 
trative  burden  of  all  the  reporting  and 
disclosure  requirements,  have  been 
exempted. 

The  section  provides  that  this  ex¬ 
emption  is  only  available  for  plans  cov¬ 
ering  fewer  than  100  participants  at 
all  times  during  the  plan  year.  This  re¬ 
quirement  could  be  overly  burdensome 
because  welfare  plans  with  fewer  than 
100  participants  at  the  beginning  of 
the  year  would  be  required  to  main¬ 
tain  all  the  records  necessary  to  file 
Form  5500  in  the  event  the  plan  had 
100  or  more  participants  at  any  time 
during  the  year.  Accordingly,  the  sec¬ 
tion  (and  example  1)  have  been  revised 
so  that  the  exemption  is  available  for 
plans  covering  fewer  than  100  partici¬ 
pants  at  the  beginning  of  the  plan 
year.  This  change  conforms 
$  2520.104-20  to  other  exemptions 
from  the  annual  reporting  require¬ 
ments  (see  §§2520.103-1,  2520.104-41, 
2520.104-45,  and  2520.104-46)  which 
are  available  for  plans  with  fewer  than 
100  participants  at  the  beginning  of 
the  plan  year. 

§  2520.104-21 

This  section,  which  was  published  as 
a  final  regulation  on  August  15,  1975, 
provides  an  exemption  from  filing  re¬ 
quirements  for  welfare  plans  with 
fewer  than  100  participants  using  cer¬ 
tain  group  insurance  arrangements. 

Consistent  with  the  change  in 
§2520.104-20  discussed  above,  the  ex¬ 
emption  provided  by  §  2520.104-21  has 
been  revised  so  that  it  is  available  for 
plans  which  have  fewer  than  100  par¬ 
ticipants  at  the  beginning  of  the  plan 
year. 

In  addition,  to  conform  the  exemp¬ 
tion  to  the  relief  provided  by 
§2520.104-43,  the  exemption  is  now 
available  if  the  trust  or  other  entity 
“holds”  the  policy  rather  than  being 
the  “legal  owner”  of  the  policy.  See 
the  preamble  to  §2520.104-43  for  an 
explanation  of  this  change. 

§  2520.104-41 

Section  2520.104-41,  which  is  un¬ 
changed  from  the  proposed  version, 
provides  for  simplified  annual  report¬ 
ing  for  plans  with  fewer  than  100  par¬ 
ticipants.  Plans  that  have  fewer  than 


100  participants  at  the  beginning  of 
the  plan  year,  none  of  whom  is  an 
owner-employee  as  defined  in  section 
401(c)(3)  of  the  Internal  Revenue 
Code  of  1954  and  welfare  plans  with 
fewer  than  100  participants  at  the  be¬ 
ginning  of  the  plan  year  must  file  a 
Form  5500-C  “Annual  Retum/Report 
of  Employee  Benefit  Plan  (with  fewer 
than  100  participants),”  in  the  manner 
prescribed  in  §  2520.104a-5. 

A  simplified  reporting  method  is  also 
available  for  Keogh  plans  with  fewer 
than  100  participants  at  the  beginning 
of  the  plan  year,  at  least  one  of  whom 
is  an  owner-employee  as  defined  in 
section  401(cX3)  of  the  Internal  Rev¬ 
enue  Code  of  1954.  Such  a  pension 
plan  must  file  a  Form  5500-K  “Annual 
Return/Report  of  Employee  Pension 
Benefit  Plans”  in  the  manner  pre¬ 
scribed  in  §  2520.104a-5. 

A  Keogh  plan  which  covers  more 
than  100  participants  is  not  eligible  for 
this  simplified  annual  reporting 
method,  but  must  file  the  full  Form 
5500  “Annual  Retum/Report”  which 
provides  for  more  complete  and  de¬ 
tailed  financial  Information. 

§  2520.104-42  WAIVER  OF  CERTAIN  ACTU¬ 
ARIAL  INFORMATION  IN  THE  ANNUAL 

REPORT 

This  section  extends  to  reports  for 
plan  years  beginning  in  1976  and  1977 
the  waiver  of  the  requirement  that  the 
annual  report  include  certain  actuarial 
information. 

Under  the  authority  of  section 
104(aX2)(A)  of  the  Act,  the  Secretary 
of  Labor  may  waive  the  requirement 
that  actuarial  information  on  the 
annual  report  include  the  present 
value  of  the  plan's  liabilities  for  non¬ 
forfeitable  pension  benefits  allocated 
by  termination  priority  category,  as 
set  forth  in  section  4044  of  Title  IV  of 
the  Act,  and  the  actuarial  assumptions 
used  in  these  computations.  In  order 
to  waive  this  requirement,  however, 
the  Secretary  must  make  findings  as 
required  under  section  104(aX2)(A) 
that  the  interests  of  plan  participants 
are  not  harmed  thereby,  and  that  the 
expense  of  compliance  with  specific  re¬ 
quirements  of  section  103(d)(6)  is  not 
justified  by  the  needs  of  the  partici¬ 
pants,  the  Pension  Benefit  Guaranty 
Corporaton  (PBGC)  and  the  Depart¬ 
ment  of  Labor. 

Section  2520.104-42  provides  that 
the  plan  administrator  of  an  employee 
pension  benefit  plan,  required  under 
section  103(d)  of  the  Act  to  include  ac¬ 
tuarial  information  as  part  of  the 
annual  report,  is  not  required  to  in¬ 
clude  in  the  annual  reports  for  the 
1976  and  1977  plan  years  a  statement 
of  the  present  value  of  all  the  plan’s  li¬ 
abilities  for  nonforfeitable  pension 
benefits  as  set  forth  n  section  4044  of 
Title  IV  of  the  Act  ai.d  is  not  required 
to  provide  the  actuarial  assumptions 
used  in  these  computations.  The 


waiver  which  is  based  upon  prelimi¬ 
nary  findings  by  the  Secretary  that 
the  information  required  under  sec¬ 
tion  103(d)(6)  is  primarily  important 
to  a  plan  which  is  terminating  and 
would  be  of  little  relevance  to  partici¬ 
pants  or  the  Secretary  in  the  case  of 
an  ongoing  plan.  Moreover,  PBGC  has 
expressed  no  need  for  such  informa¬ 
tion  on  an  annual  basis.  In  addition 
the  requirements  of  section  103(d)(6) 
are  overly  burdensome  and  would  add 
considerable  expense  and  time  to  the 
preparation  of  the  actuarial  statement 
of  the  annu-il  report. 

Comments  received  on  the  tempo¬ 
rary  regulation  generally  support  the 
waiver.  Because  the  issues  raised  by 
the  waiver  and  the  requirements  of 
section  103(d)(6)  are  still  under  consid¬ 
eration,  the  regulation  provides  a  con¬ 
tinuation  of  the  temporary  waiver. 
The  waiver  of  termination  priorities 
information  is  effective  only  for  1975, 
1976,  and  1977  plan  years.  If  PBGC  de¬ 
velops  a  need  for  such  annual  informa¬ 
tion,  or  if  the  Department  determines 
that  this  information  should  be  made 
available  to  participants  and  beneficia¬ 
ries,  the  waiver  will  not  be  extended. 

The  waived  information  is  solicited 
on  an  optional  basis.  Those  plans  that 
have  developed  the  requisite  data  cov¬ 
ering  the  termination  priority  catego¬ 
ries  are  requested  to  submit  this  infor¬ 
mation  to  the  Department  of  Labor, 
though  there  is  no  requirement  that 
they  do  so.  This  data  will  assist  the 
Department  in  making  a  final  determi¬ 
nation  as  to  the  usefulness  of  this  in¬ 
formation  to  the  Department  and  pen¬ 
sion  plan  participants  and  beneficia¬ 
ries. 

§  2520.104-43 

Under  §2520.104-43,  a  welfare  plan 
participating  in  a  trade  association  or 
other  group  insurance  arrangement 
which  meets  all  the  requirements  of 
§2520.104-21,  except  the  limitation 
that  a  plan  cover  fewer  than  100  par¬ 
ticipants  at  the  beginning  of  the  plan 
year,  is  exempt  from  the  requirements 
to  file  an  annual  report  with  the  Sec¬ 
retary  of  Labor  if  the  trust  or  trade  as¬ 
sociation  that  acts  as  an  intermediary 
between  the  plan  and  the  insurance 
company  files  a  report  containing  the 
information  specified  in  §2520.103-2. 
This  section  is  designed  to  obtain 
annual  financial  information  from  the 
central  trust  or  trade  association, 
which  may  hold  plan  assets  for  a 
period  of  time  before  transmitting 
them  to  the  insurance  company.  A 
participating  plan,  regardless  of  the 
number  of  participants,  does  not  have 
the  financial  data  relevant  to  the 
group  insurance  arrangement. 

It  is  the  trust  or  trade  association 
rather  than  the  plan  which  is  able  to 
provide  the  most  relevant  financial  in¬ 
formation  regarding  a  group  insurance 
arrangement,  because  it  is  only  at  the 


FEDERAL  REGISTER,  VOL  43,  NO.  43— FRIDAY,  MARCH  10,  1978 


10138 


RULES  AND  REGULATIONS 


trust  or  trade  association  level  that 
any  plan  assets  are  held  in  a  form 
other  than  premium  payments  or  in¬ 
surance  contracts.  The  trust  or  trade 
association  may,  for  example,  main¬ 
tain  a  contingency  or  reserve  fund 
which  is  a  proper  object  of  financial 
reporting  in  the  case  of  group  insur¬ 
ance  arrangements. 

Section  2520.104-43  provides  an  ex¬ 
emption  which  makes  it  possible  to 
avoid  multiple  filings,  one  for  each 
participating  plan,  if  one  annual 
report  is  filed  on  behalf  of  the  entire 
group  insurance  arrangement  or  trade 
association. 

In  response  to  comments  the  section 
has  been  revised  so  that  the  exemp¬ 
tion  is  available  if  the  trust  or  other 
entity  is  the  “holder”  rather  than  the 
“legal  owner”  of  the  policy.  This 
change,  which  clarifies  the  intended 
scope  of  the  exemption,  should  result 
in  the  exemption  being  available  to  a 
greater  number  of  plans. 

The  only  other  change  from  the  pro¬ 
posed  regulation  is  the  revised  refer¬ 
ence  to  §2520.104-21  to  reflect 
changes  discussed  in  the  preamble  to 
that  section. 

§  2520.104-44 

Section  2520.104-44,  as  proposed, 
provided  relief  for  wholly  insured 
plans  if,  among  other  things,  the  pay¬ 
ments  received  by  the  insurance  com¬ 
pany  or  similar  organization  were  held 
solely  in  the  general  account  of  such 
company.  Several  comments  sought 
clarification  as  to  whether  this  exemp¬ 
tion  would  apply  to  a  pension  plan 
funded  through  a  contract  with  an  in¬ 
surance  company  that  provides  for  the 
accumulation  of  unallocated  funds, 
such  as  a  deposit  administration  or  im¬ 
mediate  participation  guaranteed  con¬ 
tract.  Other  comments  suggested  that 
the  exemption  should  not  be  based  on 
whether  premium  payments  are  held 
in  the  general  account  of  the  insur¬ 
ance  company,  but  should  be  based  on 
whether  the  insurance  company  fully 
guarantees  benefit  payments  under 
the  contract.  In  the  latter  situation, 
which  would  not  include  deposit  ad¬ 
ministration  or  immediate  participa¬ 
tion  guaranteed  contracts  because 
these  contracts  do  not  provide  any 
guarantee  of  benefit  payments,  the 
comments  suggested  that  an  exemp¬ 
tion  should  be  available.  In  response 
to  these  comments,  the  final  regula¬ 
tions  have  been  revised  to  make  clear 
that  the  exemption  set  forth  in 
§  2520.104-44  only  applies  to  a  pension 
plan  funded  entirely  with  allocated  in¬ 
surance  contracts  where  benefits  are 
fully  guaranteed  by  the  insurance 
company  or  organization  that  issued 
the  policy. 

The  exemption,  as  revised,  provides 
for  information  which  is  most  relevant 
for  plan  participants  and  beneficiaries. 
To  the  extent  that  funds  accumulated 


under  an  insurance  contract  are  allo¬ 
cated  and  the  insurance  carrier  fully 
guarantees  benefit  payments,  the  par¬ 
ticipants  and  beneficiaries  look  to  the 
insurance  carrier  for  their  benefits. 
Thus,  the  financial  information  that  is 
not  required  to  be  included  in  the 
annual  report  under  §2520.104-44  is 
not  necessary  to  provide  accurate  and 
reliable  reporting  on  the  funds  avail¬ 
able  to  the  plan  for  the  payment  of 
benefits.  To  the  extent  that  funds  ac¬ 
cumulated  under  an  insurance  con¬ 
tract  are  unallocated  and  benefit  pay¬ 
ments  are  not  guaranteed,  however, 
plan  participants  and  beneficiaries 
look  to  the  plan  for  their  benefits  and 
the  financial  information  provided  in 
the  annual  report  is  necessary  to  pro¬ 
vide  accurate  and  reliable  reporting. 

The  revision  is  also  consistent  with 
the  provisions  of  the  annual  return/ 
report,  which  do  not  require  the  re¬ 
porting  of  financial  information  to  the 
extent  a  plan  is  funded  with  allocated 
insurance  contracts. 

The  distinction  between  allocated 
and  unallocated  insurance  contracts 
however,  does  not  apply  to  welfare 
plans.  As  a  result,  the  exemption  for 
such  plans  remains  unchanged  from 
the  proposed  version. 

Paragraph  (c)(2)  of  the  proposed 
regulations  has  been  deleted  to  make 
clear  that  Schedules  A  and  B,  if  appli¬ 
cable,  must  be  filed  by  plans  that  use 
the  alternative  method  and  limited  ex¬ 
emption  provided  by  this  section. 
Minor  changes  were  made  in  the  ex¬ 
ample  to  clarify  the  relationship  of 
this  exemption  to  the  exemption  pro¬ 
vided  by  §  2520.104-20. 

Other  comments  were  received 
which  requested  that  an  intermediary 
trust  or  other  entity  which  collects 
contributions  for  the  payment  of  in¬ 
surance  premiums  to  an  insurance 
company  and  forwards  refunds  to  par¬ 
ticipants  should  be  allowed  to  qualify 
for  the  limited  exemption  and  alterna¬ 
tive  method  of  compliance  if  all  other 
conditions  of  §2520.104-44  are  met. 
These  suggestions  were  not  accepted 
because  passage  of  such  funds  through 
an  intermediary  trust  or  other  entity 
present  an  opportunity  for  fund  man¬ 
agement  that  should  be  subject  to  fi¬ 
nancial  reporting. 

The  following  findings  are  made 
with  respect  to  the  promulgation  of 
§  2520.104-44  as  an  alternative  method 
of  compliance  under  section  110  of  the 
Act: 

1.  The  use  of  the  alternative  method 
of  compliance  set  forth  below  is  consis¬ 
tent  with  the  purposes  of  Title  I  of  the 
Act,  and  provides  adequate  reporting 
to  the  Secretary  and  adequate  disclo¬ 
sure  to  plan  participants  and  benefi¬ 
ciaries.  The  Act  requires  an  employee 
benefit  plan  to  include  certain  finan¬ 
cial  information  that  is  inappropriate 
with  regard  to  plans  funded  exclusive¬ 
ly  through  allocated  insurance  con¬ 


tracts  where  the  insurance  company 
guarantees  benefits. 

2.  If  such  an  insured  plan  were  not 
clearly  exempt  from  including  certain 
financial  information  in  the  annual 
report,  such  plan  would  incur  the  ad¬ 
ditional  expense  of  hiring  an  indepen¬ 
dent  qualified  public  accountant.  The 
regulation  makes  it  clear  that  such  an 
insured  plan  is  not  required  to  hire  an 
independent  qualified  public  accoun¬ 
tant. 

3.  The  additional  expense  of  an 
audit  and  the  preparation  of  addition¬ 
al  financial  statements  would  be  ad¬ 
verse  to  the  interests  of  plan  partici¬ 
pants  in  the  aggregate. 

With  respect  to  the  promulgation  of 
§2520.104-44  as  an  exemption  under 
section  104(a)(3)  of  the  Act,  the 
annual  reporting  provisions  requiring 
insured  or  unfunded  welfare  plans  to 
include  certain  financial  information 
are  found  inappropriate  for  the  rea¬ 
sons  listed  above. 

§  2520.104-45 

A  temporary  exemption  from  report¬ 
ing  insurance  fees  and  commissions  for 
insured  plans  with  fewer  than  100  par¬ 
ticipants  was  provided  for  plan  years 
beginning  in  1975  because  of  the  addi¬ 
tional  time  needed  by  insurance  com¬ 
panies  to  retrieve  the  necessary  com¬ 
mission  and  fee  information.  On  May 
6,  1977,  the  Department  announced 
that  this  temporary  exemption  was 
being  extended  to  cover  plan  years  be¬ 
ginning  in  1976  (USDL  77-417).  Be¬ 
cause  insurance  carriers  have  had  suf¬ 
ficient  time  to  retrieve  commission 
and  fee  information,  the  temporary 
exemption  will  not  be  available  for 
plan  years  beginning  in  1977  and  for 
subsequent  plan  years. 

§  2520.104-46 

Section  2520.104-46  waives  the  re¬ 
quirement  to  engage  an  independent 
qualified  public  accountant  for  both 
pension  and  welfare  plans  with  fewer 
than  100  participants  as  of  the  begin¬ 
ning  of  the  plan  year.  The  waiver  for 
pension  plans  is  based  on  the  statu¬ 
tory  authority  in  sections  103(a)(3)(A) 
and  104(a)(2)  of  the  Act,  while  the 
waiver  for  welfare  plans  is  based  on 
the  broad  exemption  authority  in  sec¬ 
tion  104(a)(3)  of  the  Act.  Both  sections 
103(aK3KA)  and  104(a)(2)  evidence  a 
specific  intent  to  provide  small  plans 
with  relief  from  burdensome  and  ex¬ 
pensive  reporting  requirements.  No 
changes  were  made  in  this  section. 

§  2520. 104a-4 

Under  section  104(a)(1)(D)  of  the 
Act,  a  plan  adminstrator  of  an  employ¬ 
ee  benefit  plan  shall  file  with  the  Sec¬ 
retary  any  material  modification  or 
change  in  the  plan  referred  to  in  sec¬ 
tion  102(a)(2)  of  the  Act  within  60 
days  after  such  modification  or  change 
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is  adopted  or  occurs.  Section  102(a)(2) 
refers  to  to  any  material  modification 
in  the  terms  of  the  plan  and  any 
change  in  the  information  described  in 
section  102(b)  of  the  Act. 

On  April  23,  1976,  the  Department 
adopted  §2520.104a-4  (41  FR  16964), 
which  defined  more  precisely  the  obli¬ 
gation  of  a  plan  administrator  to  file 
material  modifications  in  the  terms  of 
the  plan  and  changes  in  the  informa¬ 
tion  described  in  section  102(b)  of  the 
Act.  Under  that  section,  a  plan  admin¬ 
istrator  was  required  to  report  any  ma¬ 
terial  modifies  ton  in  plan  terms  or 
change  in  information  described  in 
section  102(b)  of  the  Act  to  the  Secre¬ 
tary  within  60  days  after  such  modifi¬ 
cation  or  change  was  adopted  or 
occurs.  This  report  was  required  to  be 
filed  on  Department  of  Labor  Form 
EBS-1  in  accordance  with  §  2520.104a- 
1(a)  and  the  instructions  to  this  form. 

On  July  19,  1977,  the  Department 
published  final  regulations  covering 
summary  plan  description  require¬ 
ments  with  certain  regulations  effec¬ 
tive  on  an  interim  basis  (42  FR  37178). 
As  a  result  of  these  regulations,  a  plan 
administrator  was  required  to  file  two 
reports  of  any  modification  or  change 
with  the  Department  at  two  different 
times.  One  report,  an  amended  EBS-1, 
was  required  to  be  filed  with  the  De¬ 
partment  within  60  days  of  the  adop¬ 
tion  or  occurrence  of  such  modifica¬ 
tion  or  change;  the  second  report,  the 
summary  description  of  such  modifica¬ 
tion  or  change  (SMM),  was  required  to 
be  filed  not  later  than  210  days  after 
the  end  of  the  plan  year  in  which  such 
modification  occurs.  To  eliminate  this 
duplicative  reporting,  the  Department 
proposed,  on  November  29,  1977  to  (1) 
rescind  §  2520.104a-4,  and  to  adopt  a 
new  §  2520. 104 a-4  which  would,  in 
effect,  permit  a  plan  to  satisfy  the  re¬ 
quirements  of  section  104(a)(1)(D)  by 
filing  an  SMM  not  later  than  210  days 
after  the  close  of  the  plan  year  in 
which  the  modification  or  change  oc¬ 
curred  or  was  adopted. 

The  revised  §2520.104a-4  has  been 
adopted  as  proposed. 

Several  points  should  be  noted  con¬ 
cerning  $  2520.104a-4.  First,  a  plan  ad¬ 
ministrator  must  file  a  Form  ESS-1 
for  the  description  of  the  plan  as  re¬ 
quired  by  section  104(a)(1)(B)  of  the 
Act  and  §  2520.104a-2.  Section 
2520.104a-4  pertains  only  to  the  sum¬ 
mary  of  a  material  modification  or 
change  required  by  section 
104(aKlKD)  of  the  Act.  It  is  contem¬ 
plated  that  when  the  initial  Form 
EBS-1  is  updated  once  every  five  years 
as  required  by  section  104(a)(1)(B)  of 
the  Act,  the  plan  administrator  will  in¬ 
tegrate  into  the  updated  Form  EBS-1 
all  the  information  contained  in  the 
SMM’s  filed  during  the  intervening 
years. 

Second,  determinations  with  respect 
to  what  constitutes  “material”  modifi¬ 


cations  or  changes  in  plan  informa¬ 
tion,  should  be  made  pursuant  to  the 
requirements  set  forth  in  §  2520.104b- 
3. 

Finally,  in  the  case  of  most  material 
modifications  and  changes  in  the  in¬ 
formation  under  section  102(a),  plan 
administrators  may  file  the  SMM  with 
the  Department  at  the  same  time  they 
forward  the  SMM  to  plan  participants 
and  beneficiaries.  The  regulation  pro¬ 
vides  this  potential  for  coordination 
by  permitting  the  SMM  to  be  filed  no 
later  than  the  date  the  SMM  would  be 
provided  to  plan  participants  and 
beneficiaries  under  §  2520.104b-3. 

Pursuant  to  section  110(a)  of  the 
Act,  the  following  findings  are  made 
with  respect  to  the  alternative  method 
of  compliance  in  §  2520.104a-4  for  re¬ 
porting  by  pension  plans  of  material 
modifications  in  plan  terms  and 
changes  in  information  required  by 
section  102(a)(2). 

1.  Use  of  the  alternative  method  of 
compliance  is  consistent  with  the  pur¬ 
poses  of  Title  I  of  the  Act  and  provides 
adequate  disclosure  to  plan  partici¬ 
pants  and  beneficiaries  and  adequate 
reporting  to  the  Secretary.  Under  the 
alternative,  all  the  information  re¬ 
quired  by  section  104(a)(1)(D)  would 
be  filed  with  the  Department  through 
an  understandable  summary  that 
would  be  more  informative  to  plan 
participants  and  the  Department  than 
the  checked-off  boxes  in  the  Form 
EBS-1. 

2.  The  alternative  method  of  compli¬ 
ance  relieves  plans  from  increased 
costs  and  unreasonable  administrative 
burdens.  If  this  alternative  method 
were  not  implemented,  plans  would 
have  to  file  two  reports  for  every  ma¬ 
terial  modification  in  plan  terms  or 
any  change  in  the  information  de¬ 
scribed  in  section  102(b). 

3.  The  application  of  the  require¬ 
ment  to  file  a  Form  EBS-1  for  every 
material  modification  in  plan  terms 
and  every  change  in  section  102(b)  in¬ 
formation  would  be  adverse  to  the  in¬ 
terests  of  plan  participants  in  the  ag¬ 
gregate.  This  requirement  imposes  the 
costs  of  duplicative  reporting  on  pen¬ 
sion  plans  without  providing  addition¬ 
al  information  to  plan  participants. 

With  respect  to  the  promulgation  of 
§  2520.104a-4  as  an  exemption  for  wel¬ 
fare  plans  under  section  104(a)(3)  of 
the  Act,  the  filing  of  Form  EBS-1  in 
addition  to  a  SMM  for  every  material 
modification  in  plan  terms  and  every 
change  in  section  102(b)  is  inappropri¬ 
ate  for  the  reasons  stated  above. 

§  2520.104a-5 

This  section  provides  guidance  as  to 
when  the  annual  report  is  to  be  filed. 
Under  the  section  an  annual  report 
was  required  to  be  filed  no  later  than 
December  15,  1976,  for  plan  years 
which  begin  in  1975,  and  7  months 
after  the  end  of  any  plan  year  which 


begins  after  December  31,  1975.  The 
section  also  refers  filers  to  the  instruc¬ 
tions  to  the  appropriate  retum/report 
form  for  instructions  regarding  where 
to  file  the  retum/report. 

§  2520.1 04a-6 

Section  2520.104a-6  prescribes  the 
annual  report  filing  date  requirements 
to  be  met  by  trusts,  trade  associations 
or  other  entities  filing  under  the  pro¬ 
visions  of  §§2520.103-2  and  2520.104- 
43.  Under  section  2520.104a-6,  the 
annual  report  was  required  to  be  filed 
no  later  than  December  15,  1977,  for 
fiscal  years  of  the  trust  or  other  entity 
beginning  in  1975  and  7  months  after 
the  close  of  any  fiscal  year  beginning 
after  December  31,  1975.  Because  the 
trust  or  trade  association,  rather  than 
the  participating  employers,  is  the  pri¬ 
mary  source  of  financial  information 
for  the  plan,  it  is  appropriate  to  link 
the  annual  reporting  date  to  the  fiscal 
year  of  the  trust  or  trade  association, 
rather  than  a  participating  employer’s 
taxable  year  or  the  plan  year. 

Subparts  C,  D,  and  E  of  Part  2520  of 
Title  29  are  amended  to  read  as  fol¬ 
lows: 

Subpart  C — Annual  Report  Requirements 

Sec. 

2520.103- 1  Content  of  annual  report. 

2520.103- 2  Content  of  annual  report  for  a 
group  insurance  arrangement. 

2520.103- 3  Exemption  from  certain  annual 
reporting  requirements  for  assets  held 
in  a  common  or  collective  trust  fund. 

2520.103- 4  Exemption  from  certain  annual 
reporting  requirements  for  assets  held 
in  an  insurance  company  pooled  sepa¬ 
rate  account. 

2520.103- 5  Transmittal  and  certification  of 
information  to  the  plan  administrator 
for  annual  reporting  purposes. 

2520. 103- d  Definition  of  reportable  trans¬ 
action  for  purposes  of  Annual  Return/ 
Report. 

2520.103- 7  Special  accounting  rules  for 
plans  filing  the  initial  annual  report. 

2520.103- 8  Limitation  on  scope  of  accoun¬ 
tant’s  examination. 

2520.103- 9  Direct  filing  rules  for  bank 
common  and  collective  trusts  and  insur¬ 
ance  carrier  pooled  separate  accounts. 

2520.103- 10  Format  and  contents  of 
Annual  Report /Return  financial  sched¬ 
ules. 

2520.103- 11  Assets  held  for  investment 
purposes. 

Subpart  D — Previsions  Applicable  to  Beth 
Reporting  and  Disclosure  Requirements 

2520.104- 20  Limited  exemption  for  certain 
small  welfare  plans. 

2520.104- 21  Limited  exemption  for  certain 
group  insurance  arrangements. 

2520.104- 41  Simplified  annual  reporting  re¬ 
quirements  for  plans  with  fewer  than 
100  participants. 

2520.104- 42  Waiver  of  certain  actuarial  in¬ 
formation  in  the  annual  report. 

2520.104- 43  Exemption  from  annual  re¬ 
porting  requirement  for  certain  group 
insurance  arrangements. 

2520.104- 44  Limited  exemption  and  alter¬ 
native  method  of  compliance  for  annual 
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reporting  by  unfunded  or  insured  wel¬ 
fare  and  pension  plans. 

2520.104- 45  Temporary  exemption  from  re¬ 
porting  insurance  fees  and  commissions 
for  insured  plans  with  fewer  than  100 
participants. 

2520.104- 46  Waiver  of  examination  and 
report  of  an  independent  qualified 
public  accountant  for  employee  benefit 
plans  with  fewer  than  100  participants. 

Subpart  E — Reporting  Requirement* 

2520.104a-4  Material  modifications  to  the 
plan  and  changes  in  plan  description  in¬ 
formation. 

2520.104a-5  Annual  report  filing  require¬ 
ments. 

2520.104a-6  Annual  reporting  for  plans 
which  are  part  of  a  group  insurance  ar¬ 
rangement. 

Authority:  Secs.  101,  102,  103,  104,  109, 
110,  lll(bX2),  111(c),  505,  Pub.  L.  93-406,  88 
Stat.  840-52,  894  (29  U.S.C.  1021-24,  1029-31, 
1135). 

Subpart  C — Annual  Report 
Requirements 

§  2520.103-1  Contents  of  the  annual 
report 

(a)  General.  The  administrator  of  a 
plan  required  to  file  an  annual  report 
in  accordance  with  section 
104(a)(1)(A)  of  the  Act  shall  include 
with  the  annual  report  the  informa¬ 
tion  prescribed  in  paragraph  (a)(1)  of 
this  section  or  in  the  limited  exemp¬ 
tion  or  alternative  method  of  compli¬ 
ance  described  in  paragraph  (a)(2)  of 
this  section. 

(1)  The  annual  report  shall  contain 
the  information  prescribed  in  section 
103  of  the  Act. 

(2)  Under  the  authority  of  sections 
104(aX3)  and  110  of  the  Act,  a  limited 
exemption  or  alternative  method  of 
compliance  is  prescribed  for  employee 
welfare  and  pension  benefit  plans,  re¬ 
spectively,  which  cover  100  or  more 
participants  at  the  beginning  of  the 
plan  year.  A  plan  electing  the  limited 
exemption  or  alternative  method  of 
compliance  shall  file  an  annual  report 
containing  the  information  prescribed 
in  paragraph  (b)  of  this  section  and 
shall  furnish  a  summary  annual  report 
as  prescribed  in  §  2520.104b-10  or 
§  2520.104b-ll. 

(b)  Contents  of  the  annual  report  for 
plans  with  100  or  more  participants 
electing  the  limited  exemption  or  alter¬ 
native  method  of  compliance.  Except 
as  provided  in  §§  2520.103-2  and 

2520.104- 44,  the  annual  report  of  an 
employee  benefit  plan  covering  100  or 
more  participants  at  the  beginning  of 
the  plan  year  which  elects  the  limited 
exemption  or  alternative  method  of 
compliance  described  in  paragraph 
(aX2)  shall  include: 

(1)  A  completed  Form  5500  “Annual 
Retum/Report  of  Employee  Benefit 
Plan”  (including  items  13,  14  and  the 
separate  schedules  necessary  to  com¬ 
plete  item  22(a))  and  any  schedule  (i.e. 
Schedule  A  “Insurance  Information” 
or  Schedule  B  “Actuarial  Informa¬ 


tion”)  which  is  required  to  be  attached 
to  the  form. 

(2)  Separate  financial  statements  (in 
addition  to  the  information  required 
by  paragraph  (b)(1)  of  this  section),  if 
such  financial  statements  are  prepared 
in  order  for  the  independent  qualified 
public  accountant  to  form  the  opinion 
required  by  section  103(a)(3)(A)  of  the 
Act  and  §  2520.103-l(b)(5).  These 
statements  shall  include  the  following: 

(i)  Except  as  provided  in  §  2520.103- 
7,  a  statement  of  assets  and  liabilities 
at  current  value  presented  in  compara¬ 
tive  form  for  the  beginning  and  end  of 
the  year.  The  statement  of  plan  assets 
and  liabilities  shall  include  the  assets 
and  liabilities  listed  in  columns  a  and  b 
of  item  13  of  Form  5500;  however,  the 
assets  and  liabilities  may  be  aggregat¬ 
ed  into  categories  in  a  manner  other 
than  that  used  on  Form  5500. 

(ii)  Separate  or  combined  statements 
of  plan  income  and  expenses  and  of 
changes  in  net  assets  which  include 
the  categories  of  income,  expense,  and 
changes  in  assets  shown  in  item  14  of 
Form  5500;  however  the  income,  ex¬ 
pense,  and  changes  in  net  assets  may 
be  aggregated  into  categories  in  a 
manner  other  than  that  used  on  Form 
5500. 

(3)  Notes  to  the  financial  statements 
described  in  paragraphs  (b)(1)  or  (2)  of 
this  section  which  contain  a  descrip¬ 
tion  of  the  accounting  principles  and 
practices  reflected  in  the  financial 
statements  and,  if  applicable,  var¬ 
iances  from  generally  accepted  ac¬ 
counting  principles;  a  description  of 
the  plan,  including  any  significant 
changes  in  the  plan  made  during  the 
period  and  the  impact  of  such  changes 
on  benefits;  the  funding  policy  (includ¬ 
ing  policy  with  respect  to  prior  service 
cost)  and  any  changes  in  such  policy 
from  the  prior  year,  a  description  of 
material  lease  commitments,  other 
commitments,  and  contingent  liabil¬ 
ities;  a  description  of  agreements  and 
transactions  with  persons  known  to  be 
parties  in  interest;  a  general  descrip¬ 
tion  of  priorities  upon  termination  of 
the  plan;  information  concerning 
whether  or  not  a  tax  ruling  or  deter¬ 
mination  letter  has  been  obtained;  an 
explanation  of  the  differences,  if  any, 
between  the  information  contained  in 
the  separate  financial  statements  and 
the  information  contained  in  items  13 
and  14  of  Form  5500,  and  any  other 
matters  necessary  to  fully  and  fairly 
present  the  financial  condition  of  the 
plan. 

(4)  In  the  case  of  a  plan,  some  or  all 
of  the  assets  of  which  are  held  in  a 
pooled  separate  account  maintained 
by  an  insurance  company,  or  a 
common  or  collective  trust  maintained 
by  a  bank  or  similar  institution,  a  copy 
of  the  annual  statement  of  assets  and 
liabilities  of  such  account  or  trust  for 
the  fiscal  year  of  the  account  or  trust 
which  ends  with  or  within  the  plan 
year  for  which  the  annual  report  is 


made  as  required  under  §  2520.103-3  or 
§  2520.103-4.  See  8  2520.103-9  for  direct 
filing  with  the  Secretary  of  such  state¬ 
ments  by  banks  or  insurance  compa¬ 
nies. 

(5)  A  report  of  an  independent  quali¬ 
fied  public  accountant. 

(i)  Technical  requirements.  The  ac¬ 
countant’s  report— 

(A)  Shall  be  dated; 

(B)  Shall  be  signed  manually; 

(C)  Shall  indicate  the  city  and  state 
where  issued;  and 

(D)  Shall  identify  without  detailed 
enumeration  the  financial  statements 
and  schedules  covered  by  the  report. 

(ii)  Representations  as  to  the  audit 
The  accountant’s  report— 

(A)  Shall  state  whether  the  audit 
was  made  in  accordance  with  generally 
accepted  auditing  standards;  and 

(B)  Shall  designate  any  auditing  pro¬ 
cedures  deemed  necessary  by  the  ac¬ 
countant  under  the  circumstances  of 
the  particular  case  which  have  been 
omitted,  and  the  reasons  for  their 
omission.  Authority  for  the  omission 
of  certain  procedures  which  indepen¬ 
dent  accountants  might  ordinarily 
employ  in  the  course  of  an  audit  made 
for  the  purpose  of  expressing  the  opin¬ 
ions  required  by  paragraph  (b)(5)(iii) 
of  this  section  is  contained  in 
§  2520.103-8. 

(iii)  Opinion  to  be  expressed.  The  ac¬ 
countant’s  report  shall  state  clearly: 

(A)  The  opinion  of  the  accountant  in 
respect  of  the  financial  statements 
and  schedules  covered  by  the  report 
and  the  accounting  principles  and 
practices  reflected  therein;  and 

(B)  The  opinion  of  the  accountant  as 
to  the  consistency  of  the  application 
of  the  accounting  principles  with  the 
application  of  such  principles  in  the 
preceding  year  or  as  to  any  changes  in 
such  principles  which  have  a  material 
effect  on  the  financial  statements. 

(iv)  Exceptions.  Any  matters  to 
which  the  accountant  takes  exception 
shall  be  clearly  identified,  the  excep¬ 
tion  thereto  specifically  and  clearly 
stated,  and,  to  the  extent  practicable, 
the  effect  of  the  matters  to,  which  the 
accountant  takes  exception  on  the  re¬ 
lated  financial  statements  given.  The 
matters  to  which  the  accountant  takes 
exception  shall  be  further  identified 
as  (A)  those  that  are  the  result  of 
DOL  regulations,  and  (B)  all  others. 

(c)  Contents  of  the  annual  report  for 
plans  with  fewer  than  100  partici¬ 
pants.  Except  as  provided  in 
§§2520.104-43  and  2520.104a-6,  the 
annual  report  of  an  employee  benefit 
plan  which  covers  fewer  than  100  par¬ 
ticipants  at  the  beginning  of  the  plan 
year  shall  be  Form  5500-C  “Annual 
Return  /Report  of  Employee  Benefit 
Plan  (with  fewer  than  100  partici¬ 
pants)”  or  5500-K  “Annual  Return/ 
Report  of  Employee  Pension  Benefit 
Plan  for  Sole  Proprietorships  and 
Partnerships  (with  fewer  than  100  par¬ 
ticipants  and  at  least  one  owner-em¬ 
ployee)”.  _ _ 
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S  2520.103-2  Contents  of  the  annual  report 
for  a  group  insurance  arrangement 

(a)  General.  (1)  A  trust  or  other 
entity  described  in  §  2520.104-43(b) 
that  files  an  annual  report  for  pur¬ 
poses  of  9  2520.104-43  shall  include  in 
such  report  the  items  set  forth  in 
paragraph  (b)  of  this  section. 

(b)  Contents.  (1)A  completed  Form 
5500  “Annual  Return/Report  of  Em¬ 
ployee  Benefit  Plan”  (including  items 
13,  14  and  the  separate  schedules  nec¬ 
essary  to  complete  item  22(a))  and 
Schedule  A  "Insurance  Information” 
which  is  attached  to  the  form. 

(2)  Separate  financial  statements  (in 
addition  to  the  information  required 
by  paragraph  (b)(1)  of  this  section),  if 
such  financial  statements  are  prepared 
in  order  for  the  independent  qualified 
public  accountant  to  form  the  opinion 
required  by  section  103(a)(3)(A)  of  the 
Act  and  §  2520.103-2(b)(5).  These  fi¬ 
nancial  statements  shall  include  the 
following; 

(i)  Except  as  provided  in  $  2520.103- 
7,  a  statement  of  all  trust  assets  and 
liabilites  at  current  value  presented  in 
comparative  form  for  the  beginning 
and  end  of  the  year.  The  statement  of 
trust  assets  and  liabilities  shall  include 
the  assets  and  liabilities  listed  in  col¬ 
umns  a  and  b  of  item  13  of  Form  5500; 
however,  the  assets  and  liabilities  may 
be  aggregated  into  categories  in  a 
manner  other  than  that  used  on  Form 
5500. 

(ii)  Separate  or  combined  statements 
of  all  trust  income  and  expenses  and 
changes  in  net  assets  which  includes 
the  categories  of  income,  expense,  and 
changes  in  assets  shown  in  item  14  of 
Form  5500;  however,  the  income,  ex¬ 
pense,  and  changes  in  assets  may  be 
aggregated  into  categories  in  a  manner 
other  than  that  used  on  Form  5500. 

(3)  Notes  to  the  financial  statements 
described  in  paragraphs  (b)  (1)  or  (2) 
of  this  section  which  contain  a  descrip¬ 
tion  of  the  accounting  principles  and 
practices  reflected  in  the  financial 
statements  and,  if  applicable,  var¬ 
iances  from  generally  accepted  ac¬ 
counting  principles;  a  description  of 
the  group  insurance  arrangement  in¬ 
cluding  any  significant  changes  in  the 
group  insurance  arrangement  made 
during  the  period  and  the  impact  of 
such  changes  on  benefits;  a  descrip¬ 
tion  of  material  lease  commitments, 
other  commitments,  and  contingent  li¬ 
abilities;  a  description  of  agreements 
and  transactions  with  persons  known 
to  be  parties  in  interest;  a  general  de¬ 
scription  of  priorities  upon  termina¬ 
tion  of  the  plan;  an  explanation  of  the 
differences,  if  any,  between  the  infor¬ 
mation  contained  in  the  separate  fi¬ 
nancial  statements  and  the  informa¬ 
tion  contained  in  items  13  and  14  of 
Form  5500;  and  any  other  matters  nec¬ 
essary  to  fully  and  fairly  present  the 
financial  condition  of  the  plan. 

(4)  In  the  case  of  a  group  insurance 
arrangement  some  or  all  of  the  assets 
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of  which  are  held  in  a  pooled  separate 
account  maintained  by  an  Insurance 
carrier,  or  a  common  or  collective 
trust  maintained  by  a  bank,  a  copy  of 
the  annual  statement  of  assets  and  li¬ 
abilities  of  such  separate  account  or 
trust  for  the  fiscal  year  of  the  account 
or  trust  which  ends  with  or  within- the 
plan  year  for  which  the  annual  report 
is  made,  as  required  under  §  2520.103-3 
or  §2520.103-4.  See  also  §2520.103-9 
for  direct  filing  with  the  Secretary  of 
Labor  of  such  statements  by  banks  or 
insurance  companies. 

(5)  A  report  of  an  independent  quali¬ 
fied  public  accountant,  (i)  Technical 
requirements.  The  accountant’s 
report— 

(A)  Shall  be  dated; 

(B)  Shall  be  signed  manually; 

(C)  Shall  indicate  the  city  and  State 
where  issued;  and 

(D)  Shall  identify  without  detailed 
enumeration  the  financial  statements 
and  schedules  covered  by  the  report. 

(ii)  Representations  as  to  the  audit. 
The  accountant’s  report— 

(A)  Shall  state  whether  the  audit 
was  made  in  accordance  with  generally 
accepted  auditing  standards;  and 

(B)  Shall  designate  any  auditing  pro¬ 
cedures  deemed  necessary  by  the  ac¬ 
countant  under  the  circumstances  of 
the  particular  case,  which  have  been 
omitted,  and  the  reasons  for  their 
omission.  Authority  for  the  omission 
of  certain  procedures  which  indepen¬ 
dent  accountants  might  ordinarily 
employ  in  the  course  of  an  audit  made 
for  the  purpose  of  expressing  the  opin¬ 
ions  required  by  paragraph  (b)(5)(iii) 
of  this  section  is  contained  in 
§  2520.103-8. 

(iii)  Opinion  to  be  expressed.  The  ac¬ 
countant’s  report  shall  state  clearly: 

(A)  The  opinion  of  the  accountant  in 
respect  of  the  financial  statements 
and  schedules  covered  by  the  report 
and  the  accounting  principles  and 
practices  reflected  therein;  and 

(B)  The  opinion  of  the  accountant  as 
to  the  consistency  of  the  application 
of  the  accounting  principles  with  the 
application  of  such  priniciples  in  the 
preceding  year,  or  as  to  any  changes  in 
such  principles  which  have  a  material 
effect  on  the  financial  statements. 

(iv)  Exceptions.  Any  matters  to 
which  the  accountant  takes  exception 
shall  be  clearly  identified,  the  excep¬ 
tion  thereto  specifically  and  clearly 
stated,  and,  to  the  extent  practicable, 
the  effect  of  the  matters  to  which  the 
accountant  takes  exception  on  the  re¬ 
lated  financial  statements  given.  The 
matters  to  which  the  accountant  takes 
exception  shall  be  further  identified 
as  to  (A)  those  that  are  the  result  of 
DOL  regulations  and  (b)  all  others. 

§  2520.103-3  Exemption  from  certain 
annual  reporting  requirements  for 
assets  held  in  a  common  or  collective 
.»  trust 

(a)  General.  Under  the  authority  of 
section  103(b)(3)(G)  of  the  Act,  a  plan 
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whose  assets  are  held  in  whole  or  in 
part  in  a  common  or  collective  trust 
maintained  by  a  bank,  trust  company, 
or  similar  institution  which  meets  the 
requirements  of  paragraph  (b)  of  this 
section  shall  include  as  part  of  the 
annual  report  required  to  be  filed 
under  §2520.104a~5  or  §2520.104a-6 
the  annual  statement  of  assets  and  li¬ 
abilities  of  the  common  or  collective 
trust  for  the  fiscal  year  of  the  trust 
ending  with  or  within  the  plan  year 
for  which  the  annual  report  is  made 
and  other  information  as  described  in 
paragraph  (c)  of  this  section.  Such 
plan  is  not  required  to  include  in  the 
annual  report  any  information  con¬ 
cerning  the  individual  transactions  of 
the  common  or  collective  trust.  This 
exemption  has  no  application  to  assets 
not  held  in  such  trusts. 

(b)  Application.  This  provision  ap¬ 
plies  only  to  a  plan  some  or  all  of  the 
assets  of  which  are  held  in  a  common 
or  collective  trust  maintained  by  a 
bank,  trust  company,  or  similar  insti¬ 
tution  regulated  and  supervised  and 
subject  to  periodic  examination  by  a 
State  or  Federal  agency.  For  purposes 
of  this  section,  (1)  a  common  or  collec¬ 
tive  trust  is  a  trust  which  consists  of 
the  assets  of  two  or  more  participating 
entities  and  is  maintained  for  the  col¬ 
lective  investment  and  reinvestment  of 
assets  contributed  thereto,  and  (2) 
plans  maintained  by  a  single  employer 
or  by  the  members  of  a  controlled 
group  of  corporations,  as  defined  in 
section  1563(a)  of  the  Internal  Rev¬ 
enue  Code  of  1954,  shall  be  deemed  to 
be  a  single  participating  entity. 

(c)  Contents.  (1)  A  plan  which  meets 
the  requirements  of  paragraph  (b)  of 
this  section  shall  include  in  the 
Annual  Retum/Report  and  in  the  sep¬ 
arate  statements  and  schedules  of  the 
annual  report,  information  regarding 
the  value  of  the  units  of  participation 
in  the  common  or  collective  trust  held 
by  the  plan  and  transactions  involving 
the  acquisition  and  disposition  by  the 
plan  of  units  of  participation  in  the 
common  or  collective  trust.  However, 
the  annual  report  is  not  required  to  in¬ 
clude  any  information  regarding  the 
individual  transactions  of  the  common 
or  collective  trust. 

(2)  The  annual  report  of  such  plan 
shall  also  include  the  annual  state¬ 
ment  by  the  bank,  trust  company,  or 
similar  institution  of  the  assets  and  li¬ 
abilities  of  the  common  or  collective 
trust  for  the  fiscal  year  of  the  trust 
ending  with  or  within  the  plan  year 
for  which  the  annual  report  is  made. 

(3)  The  statement  of  assets  and  li¬ 
abilities  of  the  common  or  collective 
trust  is  not  required  to  be  attached  to 
the  annual  report  filed  by  the  admin¬ 
istrator  pursuant  to  §2520.104a-5  or 
§  2520.104a-6  if  the  administrator 
meets  the  requirements  of  §  2520.103-9 
regarding  direct  filing  of  the  state¬ 
ment  of  assets  and  liabilities  of  the 
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common  or  collective  trust  by  the 
bank,  trust  company  or  similar  institu¬ 
tion. 

§2520.103-4  Exemption  from  certain 
annual  reporting  requirements  for 
assets  held  in  an  insurance  company 
pooled  separate  account. 

(a)  General.  Under  the  authority  of 
section  103(b)(3)(G)  of  the  Act,  a  plan 
whose  assets  are  held  in  whole  or  in 
part  in  a  pooled  separate  account  of 
an  insurance  carrier  which  meets  the 
requirements  of  paragraph  (b)  of  this 
section  shall  include  as  a  part  of  the 
annual  report  required  to  be  filed 
under  §2520.104a-5  or  §2520.104a-6 
the  annual  statement  of  assets  and  li¬ 
abilities  of  the  pooled  separate  ac¬ 
count  for  the  fiscal  year  of  the  ac¬ 
count  ending  with  or  within  the  plan 
year  for  which  the  annual  report  is 
made,  and  other  information  as  de¬ 
scribed  in  paragraph  (c)  of  this  sec¬ 
tion.  Such  plan  is  not  required  to  in¬ 
clude  in  the  annual  report  any  infor¬ 
mation  concerning  the  individual 
transactions  of  the  pooled  separate  ac¬ 
count.  This  exemption  has  no  applica¬ 
tion  to  assets  not  held  in  such  a  pooled 
separate  account. 

(b)  Application.  This  provision  ap¬ 
plies  only  to  a  plan  some  or  all  of  the 
assets  of  which  are  held  in  a  pooled 
separate  account  of  an  insurance  carri¬ 
er  regulated  and  supervised  and  sub¬ 
ject  to  periodic  examination  by  a  State 
agency.  For  purposes  of  this  section, 

(l)a  pooled  separate  account  is  an  ac¬ 
count  which  consists  of  the  assets  of 
two  or  more  participating  entities  and 
is  maintained  for  the  collective  invest¬ 
ment  and  reinvestment  of  assets  con¬ 
tributed  thereto,  and  (2)  plans  main¬ 
tained  by  a  single  employer  or  by 
members  of  a  controlled  group  of  cor¬ 
porations,  as  defined  in  section  1563(a) 
of  the  Internal  Revenue  Code  of  1954, 
shall  be  deemed  to  be  a  single  partici¬ 
pating  entity. 

(c)  Contents.  (1)A  plan  which  meets 
the  requirements  of  paragraph  (b)  of 
this  section  shall  include  in  the 
Annual  Retum/Report  and  in  the  sep¬ 
arate  statements  and  schedules  of  the 
annual  report,  prescribed  information 
regarding  the  value  of  the  units  of 
participation  in  the  pooled  separate 
account  held  by  the  plan  and  transac¬ 
tions  involving  the  acquisition  and  dis¬ 
position  by  the  plan  of  units  of  partici¬ 
pation  in  the  pooled  separate  account. 
However,  the  annual  report  is  not  re¬ 
quired  to  include  any  information  re¬ 
garding  the  individual  transactions  of 
the  pooled  separate  account. 

(2)  The  annual  report  of  such  plan 
shall  also  include  the  annual  state¬ 
ment  by  the  insurance  carrier  of  the 
assets  and  liabilities  of  the  pooled  sep¬ 
arate  account  for  the  fiscal  year  of  the 
separate  account  ending  with  or 
within  the  plan  year  for  which  the 
annual  report  is  made. 


(3)  The  statement  of  assets  and  li¬ 
abilities  of  the  pooled  separate  ac¬ 
count  is  not  required  to  be  attached  to 
the  annual  report  filed  by  the  admin¬ 
istrator  pursuant  to  §  2520.104a-5  or 
§2520.104a-6  if  the  administrator 
meets  the  requirements  of  §  2520.103-9 
regarding  direct  filing  of  the  state¬ 
ment  of  assets  and  liabilities  of  the 
pooled  separate  account  by  an  insur¬ 
ance  carrier. 

§  2520.103-5  Transmittal  and  certification 
of  information  to  plan  administrator 
for  annual  reporting  purposes. 

(a)  General.  In  accordance  with  sec¬ 
tion  103(a)(2)  of  the  Act,  an  insurance 
carrier  or  other  organization  which 
provides  benefits  under  the  plan  or 
holds  plan  assets,  a  bank  or  similar  in¬ 
stitution  which  holds  plan  assets,  or  a 
plan  sponsor  shall  transmit  and  cer- 
tifty  such  information  as  needed  by 
the  administrator  to  file  the  annual 
report  under  section  104(a)(1)(A)  of 
the  Act  and  §2520.104a-5  or 
§  2520. 104 a -6: 

(1)  Within  9  months  after  the  close 
of  the  plan  year  which  begins  in  1975 
or  September  30,  1976,  whichever  is 
later,  and 

(2)  Within  120  days  after  the  close 
of  any  plan  year  which  begins  after 
December  31,  1975. 

(b)  Application.  This  requirement 
applies  with  respect  to— 

(1)  An  insurance  carrier  or  other  or¬ 
ganization  which: 

(1)  Provides  from  its  general  asset  ac¬ 
count  funds  for  the  payment  of  bene¬ 
fits  under  a  plan,  or 

(ii)  Holds  assets  of  a  plan  in  a  sepa¬ 
rate  account; 

(2)  A  bank,  trust  company,  or  similar 
institution  which  holds  assets  of  a 
plan  in  a  common  or  collective  trust, 
separate  trust,  or  custodial  account; 
and 

(3)  A  plan  sponsor  as  defined  in  sec¬ 
tion  3(16)(B)  of  the  Act. 

(c)  Contents.  The  information  re¬ 
quired  to  be  provided  to  the  adminis¬ 
trator  shall  include— 

(1)  In  the  case  of  an  insurance  carri¬ 
er  or  other  organization  which: 

(i)  Provides  funds  from  its  general 
asset  account  for  the  payment  of  bene¬ 
fits  under  a  plan,  upon  request  of  the 
plan  administrator,  such  information 
as  is  contained  within  the  ordinary 
business  records  of  the  insurance  car¬ 
rier  or  other  organization  and  is 
needed  by  the  plan  administrator  to 
comply  with  the  requirements  of  sec¬ 
tion  104(a)(1)(A)  of  the  Act  and 
§  2520.104a-5  or  §  2520.104a-6; 

(ii)  Holds  assets  of  a  plan  in  a  pooled 
separate  account  which  is  exempted 
from  certain  reporting  requirements 
under  §2520.103-4,  a  copy  of  the 
annual  statement  of  assets  and  liabil¬ 
ities  of  the  separate  account  for  the 
fiscal  year  of  such  account  that  ends 
with  or  within  the  plan  year  for  which 


the  annual  report  is  made,  and  a  state¬ 
ment  of  the  value  of  the  plan’s  units 
of  participation  in  the  separate  ac¬ 
count; 

(iii)  Holds  assets  of  a  plan  in  a  sepa¬ 
rate  account  which  is  not  exempted 
from  certain  reporting  requirements 
under  §2520.103-4,  a  listing  of  all 
transactions  of  the  separate  account 
and,  upon  request  of  the  plan  adminis¬ 
trator,  such  information  as  is  con¬ 
tained  within  the  ordinary  business  re¬ 
cords  of  the  insurance  carrier  and  is 
needed  by  the  plan  administrator  to 
comply  with  the  requirements  of  sec¬ 
tion  104(a)(1)(A)  of  the  Act  and 
§  2520. 104 a-5  or  §  2520.104a-6. 

(2)  In  the  case  of  a  bank,  trust  com¬ 
pany,  or  similar  institution  holding 
assets  of  a  plan— 

(i)  In  a  common  or  collective  trust 
which  is  exempted  from  certain  re¬ 
porting  requirements  under 
§2520.103-3,  a  copy  of  the  annual 
statement  of  assets  and  liabilities  of 
the  common  or  collective  trust  for  the 
fiscal  year  of  such  trust  that  ends  with 
or  within  the  plan  year  for  which  the 
annual  report  is  made,  and  a  state¬ 
ment  of  the  value  of  the  plan’s  units 
of  participation  in  the  common  or  col¬ 
lective  trust. 

(ii)  In  a  trust  which  is  not  exempted 
from  certain  reporting  requirements 
under  §2520.103-3,  a  listing  of  all 
transactions  of  the  separate  trust  and, 
upon  request  of  the  plan  administra¬ 
tor,  such  information  as  is  contained 
within  the  ordinary  business  records 
of  the  bank,  trust  company,  or  similar 
institution  and  is  needed  by  the  plan 
administrator  to  comply  with  the  re¬ 
quirements  of  section  104(a)(1)(A)  of 
the  Act  and  §  2520.104a-5. 

(iii)  In  a  custodial  account,  upon  re¬ 
quest  of  the  plan  administrator,  such 
information  as  is  contained  within  the 
ordinary  business  records  of  the  bank, 
trust  company,  or  similar  institution 
and  is  needed  by  the  plan  administra¬ 
tor  to  comply  with  the  requirements 
of  section  104(a)(1)(A)  of  the  Act  and 
§  2520.104a-5  or  §  2520.104a-6. 

(3)  In  the  case  of  a  plan  sponsor,  a 
listing  of  all  transactions  directly  or 
indirectly  involving  plan  assets  en¬ 
gaged  in  by  the  plan  sponsor  and  such 
information  as  is  needed  by  the  plan 
administrator  to  comply  with  the  re¬ 
quirements  of  section  104(a)(1)(A)  of 
the  Act  and  §  2520. 104a- 5  or 
§  2520.104a-  6. 

(d)  Certification.  (1)  An  insurance 
carrier  or  other  organization,  a  bank, 
trust  company,  or  similar  institution, 
or  plan  sponsor,  as  described  in  para¬ 
graph  (b)  of  this  section,  shall  certify 
to  the  accuracy  and  completeness  of 
the  information  described  in  para¬ 
graph  (c)  of  this  section  by  a  written 
declaration  which  is  signed  by  a 
person  authorized  to  represent  the  in¬ 
surance  carrier,  bank,  or  plan  sponsor. 
Such  certification  will  serve  as  a  writ- 
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ten  assurance  of  the  truth  of  the  facts 
stated  therein. 

(2)  Example  of  Certification.  The 
XYZ  Bank  (Insurance  Carrier)  hereby 
certifies  that  the  foregoing  statement 
furnished  pursuant  to  29  CFR 
2520.103-5(c)  is  complete  and  accurate. 

§  2520.103-6  Definition  of  reportable 

transaction  for  Annual  Return/Report. 

(a)  General  For  purposes  of  prepar¬ 
ing  the  schedule  of  reportable  transac¬ 
tions  described  in  §  2520.103-10(b)(5), 
and  subject  to  the  exceptions  provided 
in  §§2520.103-3  and  2520.103-4  with 
respect  to  transactions  by  a  common 
or  collective  trust  or  pooled  separate 
account,  a  reportable  transaction  in¬ 
cludes  any  transaction  or  series  of 
transactions  described  in  paragraph 
(c)  of  this  section. 

(b)  Definitions.  (l)(i)  Except  as  pro¬ 
vided  in  paragraph  (bXIXii)  and  in 
paragraphs  (c)(2)  and  (dXlXvi)  (relat¬ 
ing  to  assets  acquired  or  disposed  of 
during  the  plan  year),  “current  value” 
shall  mean  the  current  value,  as  de¬ 
fined  in  section  3(26)  of  the  Act,  of 
plan  assets  as  of  the  beginning  of  the 
plan  year,  or  the  end  of  the  previous 
plan  year. 

(ii)  With  respect  to  schedules  of  re¬ 
portable  transactions  for  plan  years 
beginning  in  1975,  the  current  value  of 
plan  assets  for  the  beginning  of  the 
plan  year,  or  the  end  of  the  previous 
plan  year,  shall  be  the  amount  shown 
on  line  13(h)  of  Form  5500  Annual 
Retum/Report. 

(2)(i)  A  “transaction  with  respect  to 
securities”  is  any  purchase,  sale,  or  ex¬ 
change  of  securities.  A  transaction 
with  respect  to  securities  for  purposes 
of  this  section  occurs  on  either  the 
trade  date  or  settlement  date  of  a  pur¬ 
chase,  sale,  or  exchange  of  securities; 
either  the  trade  date  or  settlement 
date  must  be  used  consistently  during 
the  plan  year  for  the  purposes  of  this 
section.  For  the  purposes  of  this  sec¬ 
tion,  except  as  provided  in  paragraph 
(b)(2)(ii)  of  this  section,  “securities” 
includes  a  unit  of  participation  in  a 
common  or  collective  trust  or  a  pooled 
separate  account. 

(ii)  Solely  for  purposes  of  paragraph 
(cXIXiv)  of  this  section,  the  term  "se¬ 
curities”,  as  it  applies  to  any  transac¬ 
tion  involving  a  bank  or  insurance 
company  regulated  by  a  Federal  or 
State  agency,  an  investment  company 
registered  under  the  Investment  Com¬ 
pany  Act  of  1940,  or  a  broker-dealer 
registered  under  the  Securities  Ex¬ 
change  Act  of  1934,  shall  not  include: 

(A)  Debt  obligations  of  the  United 
States  or  any  United  States  agency 
with  a  maturity  of  not  more  than  one 
year; 

(B)  Debt  obligations  of  the  United 
States  or  any  United  States  agency 
with  a  maturity  of  more  than  one  year 
if  purchased  or  sold  under  a  repur¬ 
chase  agreement  having  a  term  of  less 
than  91  days; 


(C)  Interests  issued  by  a  company 
registered  under  the  Investment  Com¬ 
pany  Act  of  1940; 

(D)  Bank  certificates  of  deposit  with 
a  maturity  of  not  more  than  one  year; 

(E)  Commercial  paper  with  a  maturi¬ 
ty  of  not  more  than  nine  months  if  it 
is  ranked  in  the  highest  rating  catego¬ 
ry  for  commercial  paper  by  at  least 
two  nationally  recognized  statistical 
rating  services  and  is  issued  by  a  com¬ 
pany  required  to  file  reports  under 
section  13  of  the  Securities  Exchange 
Act  of  1934; 

(F)  Participations  in  a  bank  common 
or  collective  trust; 

(G)  Participations  in  an  insurance 
company  pooled  separate  account; 

(3)(i)  Except  as  provided  by  para¬ 
graph  (b)(3)(ii)  of  this  section,  a  trans¬ 
action  is  “with  or  in  conjunction  with 
a  person”  for  purposes  of  this  section 
if  that  person  benefits  from,  executes, 
facilitates,  participates,  promotes,  or 
solicits  a  transaction  or  part  of  a 
transaction  involving  plan  assets. 

(ii)  Solely  for  the  purposes  of  para¬ 
graph  (0(1  Xiv)  of  this  section,  a  trans¬ 
action  shall  not  be  considered  “with  or 
in  conjunction  with  a  person”  if: 

(A)  That  person  is  a  broker-dealer 
registered  under  the  Securities  Ex¬ 
change  Act  of  1934; 

(B)  The  transaction  involves  the 
purchase  or  sale  of  securities  listed  on 
a  national  securities  exchange  regis¬ 
tered  under  section  6  of  the  Securities 
Exchange  Act  of  1934  or  quoted  on 
NASDAQ;  and 

(C)  The  broker-dealer  does  not  pur¬ 
chase  or  sell  securities  involved  in  the 
transaction  for  its  own  account  or  the 
account  of  an  affiliated  person. 

(c)  Application.  (1)  This  provision 
applies  to— 

(i)  A  transaction  within  the  plan 
year,  with  respect  to  any  plan  asset, 
involving  an  amount  in  excess  of  3  per¬ 
cent  of  the  current  value  of  plan 
assets; 

(ii)  Any  series  of  transactions  (other 
than  transactions  with  respect  to  secu¬ 
rities)  within  the  plan  year  with  or  in 
conjunction  with  the  same  person 
which,  when  aggregated,  regardless  of 
the  category  of  asset  and  the  gain  or 
loss  on  any  transaction,  involves  an 
amount  in  excess  of  3  percent  of  the 
current  value  of  plan  assets; 

(iii)  Any  transaction  within  the  plan 
year  involving  securities  of  the  same 
issue  if  within  the  plan  year  any  series 
of  transactions  with  respect  to  such  se¬ 
curities,  when  aggregated,  involves  an 
amount  in  excess  of  3  percent  of  the 
current  value  of  plan  assets;  and 

(iv)  Any  transaction  within  the  plan 
year  with  respect  to  securities  with  or 
in  conjunction  with  a  person  if  any 
prior  or  subsequent  single  transaction 
within  the  plan  year  with  such  person 
with  respect  to  securities  exceeds  3 
percent  of  the  current  value  of  plan 
assets. 


(2)  For  purposes  of  determining 
whether  any  3  percent  transactions 
occur,  the  “current  value”  of  an  asset 
acquired  or  disposed  of  during  the 
plan  year  is  the  current  value,  as  de¬ 
fined  in  section  3(26)  of  the  Act,  at  the 
time  of  acquisition  or  disposition  of 
such  asset. 

(3)  Plans  whose  assets  are  held  in 
whole  or  in  part  in  a  common  or  col¬ 
lective  trust  or  a  pooled  separate  ac¬ 
count,  as  provided  in  §§  2520.103-3  and 
2520.103-4,  and  which  satisfy  the  re¬ 
quirements  of  those  sections,  are  not 
required  to  prepare  schedules  of  repor¬ 
table  transactions  with  respect  to  the 
individual  transactions  of  the  common 
or  collective  trust  or  pooled  separate 
account. 

(d)  Contents.  (1)  The  schedule  of 
transactions  shall  include  the  follow¬ 
ing  information  as  to  each  transaction 
or  series  of  transactions: 

(1)  The  name  of  each  party,  except 
that  in  the  case  of  a  transaction  or 
series  of  transactions  involving  a  pur¬ 
chase  or  sale  of  a  security  on  the 
market,  the  schedule  need  not  include 
the  person  from  whom  it  was  pur¬ 
chased  or  to  whom  it  was  sold.  A  pur¬ 
chase  or  sale  on  the  market  is  a  pur¬ 
chase  or  sale  of  a  security  through  a 
registered  broker-dealer  acting  as  a 
broker  under  the  Securities  Exchange 
Act  of  1934; 

(ii)  A  brief  description  of  each  asset; 

(iii)  The  purchase  or  selling  price  in 
the  case  of  a  purchase  or  sale,  the 
rental  in  the  case  of  a  lease,  and  the 
amount  of  principal,  interest  rate,  pay¬ 
ment  schedule  (e.g.,  fully  amortized, 
partly  amortized  with  balloon)  and 
maturity  date  in  the  case  of  a  loan; 

(iv)  Expenses  incurred,  including, 
but  not  limited  to,  any  fees  or  commis¬ 
sions; 

(v)  The  cost  of  any  asset; 

(vi)  The  current  value  of  any  asset 
acquired  or  disposed  of  at  the  time  of 
acquisition  or  disposition;  and 

(vii)  The  net  gain  or  loss. 

(2)  The  schedule  of  transactions 
with  respect  to  a  series  of  transactions 
described  in  subparagraph  (cXIXiii) 
may  include  the  following  information 
for  each  issue  in  lieu  of  the  informa¬ 
tion  prescribed  in  paragraphs  (d)(l)(i)- 
(vii)): 

(i)  The  total  number  of  purchases  of 
such  securities  made  by  the  plan 
within  the  plan  year; 

(ii)  The  total  number  of  sales  of 
such  securities  made  by  the  plan 
within  the  plan  year; 

(iii)  The  total  dollar  value  of  such 
purchases; 

(iv)  The  total  dollar  value  of  such 
sales; 

(v)  The  net  gain  or  loss  as  a  result  of 
these  transactions. 

(e)  Examples.  (1)  At  the  beginning  of 
the  plan  year,  XYZ  plan  has  10  per¬ 
cent  of  the  current  value  of  its  plan 
assets  invested  in  ABC  common  stock. 


FEDERAL  REGISTER,  VOL  43,  NO.  48— FRIDAY,  MARCH  10,  1978 


10144 


RULES  AND  REGULATIONS 


Halfway  through  the  plan  year,  XYZ 
purchases  ABC  common  stock  In  a 
single  transaction  in  an  amount  equal 
to  5  percent  of  the  current  value  of 
plan  assets.  At  about  this  time,  XYZ 
plan  also  purchases  a  commercial  de¬ 
velopment  property  in  an  amount 
equal  to  4  percent  of  the  current  value 
of  plan  assets.  Under  paragraph 
(c)(l)(i)  of  this  section,  the  5  percent 
stock  transaction  is  a  reportable  trans¬ 
action  for  the  plan  year  because  it  ex¬ 
ceeds  3  percent  the  current  value  of 
plan  assets.  *The  4  percent  land  trans¬ 
action  is  also  reportable  under  para¬ 
graph  (cKD(i)  of  this  section  because 
it  exceeds  3  percent  of  current  value  of 
plan  assets. 

(2)  During  the  plan  year,  AAA  plan 
purchases  a  commercial  lot  from  ZZZ 
corporation  at  a  cost  equal  to  2  per¬ 
cent  of  the  current  value  of  the  plan 
assets.  Two  months  later,  AAA  plan 
loans  ZZZ  corporation  an  amount  of 
money  equal  to  1.5  percent  of  the  cur¬ 
rent  value  of  plan  assets.  Under  the 
provisions  of  paragraph  (c)(l)(ii)  of 
this  section,  the  plan  has  engaged  in  a 
reportable  series  of  transactions  with 
or  in  conjunction  with  the  same 
person,  ZZZ  corporation,  which  when 
aggregated  involves  3.5  percent  of  plan 
assets. 

(3)  During  the  plan  year  NMN  plan 
sells  to  OPO  corporation  a  commercial 
property  that  represents  to  2.5  percent 
of  the  current  value  of  plan  assets. 
OPO  simultaneously  executes  a  note 
and  mortgage  on  the  purchased  prop¬ 
erty  to  NMN  which  represents  2  per¬ 
cent  of  the  current  value  of  plan 
assets.  Under  the  provisions  of  para¬ 
graph  (cXIXii)  of  this  section,  NMN 
has  engaged  in  a  reportable  series  of 
transactions  with  or  in  conjunction 
with  the  same  person,  OPO  corpora¬ 
tion,  consisting  of  a  simutaneous  sale 
of  property  and  a  loan,  which,  when 
aggregated,  involves  4.5  percent  of  the 
current  value  of  plan  assets. 

(4)  At  the  beginning  of  the  plan 
year,  ABC  plan  has  10  percent  of  the 
current  value  of  plan  assets  invested 
equally  in  a  combination  of  XYZ  Cor¬ 
poration  common  stock  and  XYZ  pre¬ 
ferred  stock.  One  month  into  the  plan 
year,  ABC  sells  some  of  its  XYZ 
common  in  an  amount  equal  to  2  per¬ 
cent  of  the  current  value  of  plan 
assets. 

(i)  Six  weeks  later  the  plan  sells 
XYZ  preferred  stock  in  an  amount 
equal  to  2  percent  of  the  current  value 
of  plan  assets.  A  reportable  series  of 
transactions  has  not  occurred  because 
only  transactions  involving  securities 
of  the  same  issue  are  to  be  aggregated 
under  paragraph  (cXIXiii)  of  this  sec¬ 
tion. 

(ii)  Two  weeks  later  when  the  ABC 
plan  purchases  XYZ  common  stock  in 
an  amount  equal  to  2.5  percent  of  the 
current  value  of  plan  assets,  a  reporta¬ 
ble  series  of  transactions  under  para¬ 


graph  (cXIXiii)  of  this  section  has  oc¬ 
curred.  The  sale  of  XYZ  common 
stock  worth  2  percent  of  plan  assets 
and  the  purchase  of  XYZ  common 
stock  worth  2.5  percent  of  plan  assets 
aggregate  to  exceed  3  percent  of  the 
total  value  of  plan  assets. 

(5)  At  the  beginning  of  the  plan 
year.  Plan  X  purchases  through 
broker-dealer  Y  common  stock  of  Able 
Industries  in  an  amount  equal  to  4 
percent  of  plan  assets.  The  common 
stock  of  Able  Industries  is  not  listed 
on  any  national  securities  exchange  or 
quoted  on  NASDAQ.  This  purchase  is 
a  reportable  transaction  under  para¬ 
graph  (cXIXi)  of  this  section.  Three 
months  later.  Plan  X  purchases  short 
term  debt  obligations  of  Charley  Com¬ 
pany  through  broker-dealer  Y  in  the 
amount  of  0.2  percent  of  plan  assets. 
This  purchase  is  also  a  reportable 
transaction  under  the  provisions  of 
paragraph  (cXIXiv)  of  this  section. 

(6)  At  the  beginning  of  the  plan 
year.  Plan  X  purchases  from  Bank  B 
certificates  of  deposit  having  a  180  day 
maturity  in  an  amount  equal  to  4  per¬ 
cent  of  plan  assets.  Bank  B  is  a  nation¬ 
al  bank  regulated  by  the  Comptroller 
of  the  Currency.  This  purchase  is  a  re¬ 
portable  transaction  under  paragraph 
(cXIXi)  of  this  section.  Three  months 
later,  Plan  X  purchases  through  Bank 
B  91 -day  Treasury  bills  in  the  amount 
of  0.2  percent  of  plan  assets.  This  pur¬ 
chase  is  not  a  reportable  transaction 
under  paragraph  (cXIXiv)  of  this  sec¬ 
tion  because  the  purchase  of  the  Trea¬ 
sury  bills  as  well  as  the  purchase  of 
the  certificates  of  deposit  are  not  con¬ 
sidered  to  involve  a  security  under  the 
definition  of  “seurities”  in  paragraph 
(b)(2)(ii)  of  this  section. 

(7)  At  the  beginning  of  the  plan 
year.  Plan  X  purchases  through 
broker-dealer  Y  common  stock  of  Able 
Industries,  a  New  York  Stock  Ex¬ 
change  listed  security,  in  an  amount 
equal  to  4  percent  of  plan  assets.  This 
purchase  is  a  reportable  transaction 
under  paragraph  (cXIXi)  of  this  sec¬ 
tion.  Three  months  later.  Plan  X  pur¬ 
chases  through  broker-dealer  Y, 
acting  as  agent,  common  stock  of 
Baker  Corporation,  also  a  New  York 
Stock  Exchange  listed  security,  in  an 
amount  equal  to  0.2  percent  of  plan 
assets.  This  latter  purchase  is  not  a  re¬ 
portable  transaction  under  paragraph 
(cXIXiv)  of  this  section  because  it  is 
not  a  transaction  “with  or  in  conjunc¬ 
tion  with  a  person”  pursuant  to  para¬ 
graph  (b)(3)(ii)  of  this  section. 

§  2520.103-7  Special  accounting  rules  for 
plans  filing  the  annual  report  for  plan 
years  beginning  in  1975. 

(a)  General  (1)  The  administrator  of 
an  employee  benefit  plan  which  meets 
the  requirements  described  in  para¬ 
graph  (b)(1)  and  elects  to  file  an 
annual  report  containing  the  items 
prescribed  in  §  2520.103-l(b)  or 


§  2520.103-2(b)  is  not  required  to 
comply  with  the  accounting  require¬ 
ments  described  in  paragraph  (c)(1)  of 
this  section. 

(2)  Under  the  authority  of  sections 
110  and  104(a)(3)  of  the  Act,  the  ad¬ 
ministrator  of  any  employee  benefit 
plan  which  meets  the  requirements  de¬ 
scribed  in  paragraph  (b)(2)  is  not  re¬ 
quired  to  comply  with  the  accounting 
requirements  described  in  paragraph 
(c)(2)  of  this  section. 

(b)  Application.  With  respect  to  the 
annual  report  described  in  §  2520.103-1 
or  §  2520.103-2,  filed  in  accordance 
with  §  2520.104a-5  or  §  2520.104a-6  for 
the  plan  year  beginning  in  1975, 

(1)  The  administrator  of  a  plan 
which  covers  100  or  more  participants 
as  of  the  beginning  of  the  plan  year  or 
the  trust  or  other  entity  which  files  an 
annual  report  in  accordance  with 
§  2520.104-43  is  not  required  to  comply 
with  the  accounting  requirements  de¬ 
scribed  in  paragraph  (c)(1)  of  this  sec¬ 
tion;  and 

(2)  The  administrator  of  a  plan 
which  covers  fewer  than  100  partici¬ 
pants  as  of  the  beginning  of  the  plan 
year  is  not  required  to  comply  with 
the  accounting  requirements  described 
in  paragraph  (c)(2)  of  this  section. 

(c)  Excepted  requirements.  (1)  In  the 
case  of  a  plan  which  covers  100  or 
more  participants  as  of  the  beginning 
of  the  plan  year, 

(1)  To  display  at  current  value  the 
statement  of  the  assets  and  liabilities 
of  the  plan,  as  of  the  end  of  the  previ¬ 
ous  plan  year; 

(ii)  To  engage  an  independent  quali¬ 
fied  public  accountant  to  conduct  an 
examination  of  the  plan’s  financial 
statements  for  the  plan  year  immedi¬ 
ately  preceding  the  plan  year  or  trust 
year  covered  by  the  initial  annual 
report;  and 

(iii)  To  include  within  the  initial 
annual  report  the  opinion  of  an  inde¬ 
pendent  qualified  public  accountant  as 
to  whether  the  financial  statements 
for  the  close  of  the  initial  plan  year 
are  presented  on  a  basis  consistent 
with  that  of  the  preceding  year. 

(2)  In  the  case  of  a  plan  which 
covers  fewer  than  100  participants  at 
the  beginning  of  the  plan  year,  to  dis¬ 
play  at  current  value  the  statement  of 
the  assets  and  liabilities  of  the  plan 
displayed  in  Item  13  of  the  1975  Form 
5500-C  or  Item  12  of  the  1975  Form 
5500-K  as  of  the  end  of  the  previous 
plan  year  or  as  of  the  beginning  of  the 
plan  year  subject  to  the  initial  annual 
report. 

§  2520.103-8  Limitation  on  scope  of  ac¬ 
countant’s  examination. 

(a)  General  Under  the  authority  of 
section  103(a)(3)(C)  of  the  Act,  the  ex¬ 
amination  and  report  of  an  indepen¬ 
dent  qualified  public  accountant  need 
not  extend  to  any  statement  or  infor¬ 
mation  prepared  and  certified  by  a 
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bank  or  similar  institution  or  insur¬ 
ance  carrier.  A  plan,  trust  or  other 
entity  which  meets  the  requirements 
of  paragraph  (b)  of  this  section  is  not 
required  to  have  covered  by  the  ac¬ 
countant’s  examination  or  report  any 
of  the  information  described  in  para¬ 
graph  (c)  of  this  section. 

(b)  Application.  This  section  applies 
to  any  plan,  trust  or  other  entity  some 
or  all  of  the  assets  of  which  are  held 
by  a  bank  or  similar  institution  or  in¬ 
surance  carrier  which  is  regulated  and 
supervised  and  subject  to  periodic  ex¬ 
amination  by  a  State  or  Federal 
agency. 

(c)  Excluded  information.  Any  state¬ 
ments  or  information  certified  to  by  a 
bank  or  similar  institution  or  insur¬ 
ance  carrier  described  in  paragraph  (b) 
of  this  section,  provided  that  the  state¬ 
ments  or  information  regarding  assets 
so  held  are  prepared  and  certified  to 
by  the  bank  or  insurance  carrier  in  ac¬ 
cordance  with  §  2520.103-5. 

§  2520.103-9  Direct  filing  for  bank  or  in¬ 
surance  carrier  trusts  and  accounts. 

(a)  General.  Under  the  authority  of 
section  103(b)(4)  of  the  Act,  the  Secre¬ 
tary  may  relieve  any  employee  benefit 
plan  whose  assets  are  held  in  whole  or 
in  part  in  a  common  or  collective  trust 
or  a  pooled  separate  account  described 
in  section  103(b)(3)(G)  of  the  Act  and 
§§2520.103-3  and  2520.103-4  from  in¬ 
cluding  in  the  annual  report  the  state¬ 
ment  of  assets  and  liabilities  of  the 
common  or  collective  trust  or  pooled 
separate  account  if  the  bank  or  insur¬ 
ance  carrier  which  maintains  such 
trust  or  account  files  such  statement 
of  assets  and  liabilities  directly  with 
the  Secretary.  An  employee  benefit 
plan  which  meets  the  requirements  of 
paragraph  (b)(1)  of  this  section  is  re¬ 
lieved  from  including  a  statement  of 
assets  and  liabilities  of  the  common  or 
collective  trust  or  pooled  separate  ac¬ 
count,  provided  that  the  bank  or  in¬ 
surance  carrier  which  holds  the  plan’s 
assets  meets  the  requirements  of  para¬ 
graph  (b)(2)  of  this  section. 

(b)  Application.  A  plan  required  to 
include  a  statement  of  assets  and  li¬ 
abilities  of  a  common  or  collective 
trust  or  pooled  separate  account  in  the 
annual  report  in  accordance  with  sec¬ 
tion  103(b)(3)(G)  of  the  Act  and 
§§  2520.103-3  and  2520.103-4  is  relieved 
from  including  such  statement  in  the 


annual  report  if  the  plan  administra¬ 
tor  files  with  the  annual  report  the  in¬ 
formation  described  in  paragraph 
(b)(1)  and  provides  the  bank  or  insur¬ 
ance  carrier  the  information  described 
in  paragraph  (b)(2)  and  the  bank  or 
insurance  carrier  files  the  information 
described  in  paragraph  (b)(3)  in  the 
manner  described  therein. 

(1)  The  plan  administrator  shall  in¬ 
clude  in  the  annual  report: 

(1)  A  certification  that  the  plan  has 
received  from  the  bank  or  insurance 
carrier  a  copy  of  the  annual  statement 
of  assets  and  liabilities  of  any  common 
or  collective  trust  or  pooled  separate 
account  in  which  any  plan  assets  are 
held  for  the  fiscal  year  of  such  trust 
or  account  ending  with  or  within  the 
plan  year  for  which  the  annual  report 
is  made;  and 

(ii)  The  Employer  Identification 
Number  (EIN)  of  such  common  or  col¬ 
lective  trust  or  pooled  separate  ac¬ 
count  and  any  additional  identifica¬ 
tion  number  assigned  to  the  trust  or 
account  for  purposes  of  this  section 
pursuant  to  paragraph  <b)(3)(i)(C)  of 
this  section. 

(2)  The  administrator  of  a  plan, 
assets  of  which  are  held  in  a  common 
or  collective  trust  or  pooled  separate 
account,  shall  provide  the  bank  or  in¬ 
surance  carrier  which  maintains  the 
common  or  collective  trust  or  pooled 
separate  account  with  the  plan 
number  as  indicated  on  the  Annual 
Retum/Report  Form  and  the .  name 
and  EIN  of  the  plan  sponsor.  Such  in¬ 
formation  shall  be  provided  on  or 
before  the  end  of  the  plan  year. 

(3)  The  bank  or  insurance  carrier 
which  maintains  the  common  or  col¬ 
lective  trust  or  pooled  separate  ac¬ 
count  in  which  assets  of  the  plan  are 
held— 

(i)  Shall  file  the  following  informa¬ 
tion  with  the  Secretary: 

(A)  The  annual  statement  of  the 
assets  and  liabilities  of  the  common  or 
collective  trust  or  pooled  separate  ac¬ 
count  in  which  assets  of  the  plan  are 
held  for  the  fiscal  year  of  such  trust 
or  account  ending  with  or  within  the 
plan  year  for  which  the  annual  report 
is  made, 

(B)  A  list  of  all  plans,  assets  of 
which  are  held  in  the  common  or  col¬ 
lective  trust  or  pooled  separate  ac¬ 
count  identified  by  the  plan  number 
as  on  the  Annual  Retum/Report 


Form,  name  and  EIN  of  the  plan  spon¬ 
sor,  and 

(C)  The  EIN  of  the  common  or  col¬ 
lective  trust  or  pooled  separate  ac¬ 
count;  if  the  same  EIN  designates 
more  than  one  trust  or  account,  the 
bank  or  insurance  carrier  shall  sequen¬ 
tially  number  the  trusts  or  accounts 
for  purposes  of  this  section  and  report 
the  sequential  numbers  together  with 
the  EIN;  and 

(ii)  Shall  furnish  the  following  items 
to  the  plan  administrator: 

(A)  The  annual  statement  of  assets 
and  liabilities  of  the  common  or  collec¬ 
tive  trust  or  pooled  separate  account 
in  which  the  plan  is  a  participant  for 
the  fiscal  year  of  such  trust  or  account 
ending  with  or  within  the  plan  year 
for  which  the  annual  report  is  made 
(See  §  2520.103-5); 

(B)  The  EIN  of  the  common  or  col¬ 
lective  trust  or  pooled  separate  ac¬ 
count  and  any  other  identification 
number  assigned  to  the  trust  or  ac¬ 
count  for  purposes  of  this  section;  and 

(C)  A  certification  that  a  copy  of  the 
annual  statement  of  assets  and  liabil¬ 
ities  of  the  trust  or  account  for  the 
fiscal  year  of  such  trust  or  account 
ending  with  or  within  the  plan  year 
for  which  the  annual  report  is  made 
has  been  filed  with  the  Secretary  on 
or  before  the  date  upon  which  the 
annual  report  of  the  plan  is  required 
to  be  filed  in  accordance  with 
§  2520.104a-5  or  §  2520.104a-6. 

(c)  Filing  address.  See  §  2520.104a- 
5(b). 

§  2520.103-10  Format  and  contents  of 
annual  report  financial  schedules. 

(a)  General.  Under  the  authority  of 
section  103(c)(5)  of  the  Act,  the  sepa¬ 
rate  financial  schedules  required  by 
item  22(a)  of  Form  5500  Annual 
Retum/Report  shall  include  the  infor¬ 
mation  presented  in  the  formats  pre¬ 
scribed  in  paragraph  (b)  of  this  sec¬ 
tion. 

(b)  Format  and  Content  of  sched¬ 
ules.—  (1)  Assets  held  for  investment.  A 
schedule  of  all  assets  held  for  invest¬ 
ment  purposes  at  the  end  of  the  plan 
year  aggregated  and  identified  by 
issue,  maturity  date,  rate  of  interest, 
collateral,  par  or  maturity  value,  cost, 
and  current  value  and  in  the  case  of  a 
loan,  the  payment  schedule  (e.g.  fully 
amortized,  partly  amortized  with  final 
lump  sum  payment)  in  the  format  set 
forth  below: 


22(a)(1).  Prepara  a  schedule  of  all  assets  held  for  Investment  purposes  at  the  plan  year  and  (see  29  CFR  2520.103-11)  aggregated 
and  Identified  by  Issue,  maturity  date,  rate  of  Interest,  collateral,  par  or  maturity  value,  cost  and  current  val  js  and  In  the 
case  of  a  loan,  the  payment  schedule  in  the  following  or  similar  format,  using  the  same  size  paper  as  this  form. 

Note:  In  column  a.,  place  an  asterisk  (*)  on  the  line  of  each  Identified  person  known  to  bo  a  party-ln-lnterest  to  the  plan.  In  column 
C;  Include  any  restriction  on  transferability  of  corporate  security. 
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(2)  Assets  acquired  and  disposed 
within  the  plan  year.  A  schedule  of  all 
assets  acquired  and  disposed  within 


the  plan  year  aggregated  and  identi¬ 
fied  by  issue,  maturity  date,  rate  of  in¬ 
terest,  collateral,  par  or  maturity 


value,  cost  of  acquisition  and  proceeds 
of  disposition  in  the  format  set  forth 
below: 


In  addition,  prepare  a  schedule  of  investment  assets  which  were  both  acquired  and  disposed  of  within  the  plan  year  (see  29  CFR 
2520.103-11).  The  schedule  is  to  set  out  the  information  in  the  following  or  similar  format  using  tho  same  size  paper  as  this  form. 


a.  lis-t.ty  cf  Issue,  borrower,  lessor  or  similar  party 

b.  Description  of  Investment  Including  maturity  date, 
rate  of  interest,  collateral,  par  or  maturity  value 

c.  Cesls  of 
acquisitions 

d.  Proceeds  of 
dispositions 

1 . 

(3)  Party  in  interest  transactions,  to  be  a  party  in  interest,  the  identity  rental  (in  case  of  a  lease)  or  the  inter- 

Except  in  the  case  of  a  transaction  to 
which  a  statutory  exemption  under 
Part  4  of  Title  I  or  an  administrative 
exemption  under  section  408(a)  of  the 
Act  is  applicable,  a  schedule  of  each 
transaction  involving  a  person  known 


of  such  party  in  interest  and  his  rela¬ 
tionship  to  any  other  party  in  interest 
and  to  the  plan  or  trust,  a  description 
of  each  asset  to  which  the  transaction 
relates,  the  purchase  or  selling  price 
(in  case  of  a  sale  or  purchase)  or  the 


est  rate  and  maturity  date  (in  the  case 
of  a  loan),  the  expenses  incurred  by 
the  plan  or  trust  in  connection  with 
the  transaction,  the  cost  of  the  asset, 
the  current  value  of  the  asset,  and  the 
net  gain  (or  loss)  on  each  transaction 
in  the  format  set  forth  below: 


22(a}(li).  The  types  of  transactions  referred  to  include  those  set  forth  In  sections  406  and  407(a)  of  ERISA  and  section  4975(c) 
of  the  Code.  Do  not  check  "Yes"  for  transactions  that  are  statutorily  exempt  under  Part  4  of  Title  I  or  administratively  ex¬ 
empt  under  section  408(a)  of  ERISA  or  exempt  under  sections  4975(c)  and  4975(d)  of  the  Code.  Also,  do  not  list  such 
transactions.  Set  out  each  transaction  with  the  information  set  forth  below  in  the  following  or  similar  format  using  the  same 
size  paper  as  this  form.  (For  definition  of  party-in-interest  see  instruction  13(d).)  You  may  indicate  that  an  application 
for  an  administrative  exemption  is  pending. 


«.  Identity  of 
party  In¬ 
volved 

b.  Relationship  to 
plan,  em¬ 
ployer  or 
other  party- 
ln-lntcr»st 

c.  Description  of  transac¬ 
tion!  Including  maturity 
date,  rate  of  Interest,  col¬ 
lateral,  par  or  maturity 
value 

d.  Purchase 
price 

t.  Selling 
price 

f.  Lease 
rental 

g.  Expenses 
Incurred 

In  con¬ 
nection 
with 

transaction 

H 

1.  Current 
value  of  asset 

I.  Net  gain  or 
(loss)  on  eieh 
transaction 

■ 

(4)  Obligations  in  default  A  sched¬ 
ule  of  all  loans  or  fixed  income  obliga¬ 
tions  which  were  in  default  as  of  the 
close  of  the  end  of  the  plan  or  trust 
fiscal  year  or  were  classified  during 
the  year  as  uncollectible,  and  the  fol¬ 
lowing  information  with  respect  to 


each  loan  on  such  schedule  (including 
a  notation  as  to  whether  parties  in¬ 
volved  are  known  to  be  parties  in  in¬ 
terest):  The  original  principal  amount 
of  the  loan,  the  amount  of  principal 
and  interest  received  during  the  re¬ 
porting  year,  the  unpaid  balance,  the 


identity  and  address  of  the  obligor,  a 
detailed  description  of  the  loan  (in¬ 
cluding  date  of  making  and  maturity, 
interest  rate,  the  type  and  value  of  col¬ 
lateral,  and  other  material  terms),  the 
amount  of  principal  and  interest  over¬ 
due  (if  any)  and  an  explanation  there¬ 
of,  in  the  format  set  forth  below: 


22(a)(iii).  Set  out  each  loan  in  the  following  or  similar  format  using  the  same  size  paper  as  this  form. 

Note:  In  column  a.,  place  an  asterisk  (*)  on  the  line  of  each  Identified  person  known  to  bo  a  parly-in Interest  to  the  plan.  Include 
all  loans  that  were  renegotiated  during  the  plan  year. 


a. 

b.  Identity  and 
address  cf  obligor 

C.  Original 
amount 
cf  Ictn 

Amount  received  during 
reporting  year 

f.  Unpaid 
balance  at 
end  of  year  ' 

g.  Detailed  description  of  lean  includ¬ 
ing  datos  of  maMng  and  maturity. 
Interest  rato,  the  type  end  vs'uo  of 
collateral,  eny  renegotiation  of  tho  lean 
and  tho  terms  ol  the  rcnegotialion  and 
other  material  terms 

Amount  o/erduo 

d.  Principal 

e.  Intorcst 

h.  Principal 

1.  Interest 

\  Explain  what  steps  have  been  taken  or  will  be  taken  to  collect  overdue  amounts  for  each  loan  listed. 
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(5)  Leases  in  default.  A  schedule  of 
all  leases  which  were  in  default  or 
were  classified  during  the  year  as  un¬ 
collectible  and  the  following  informa¬ 
tion  with  respect  to  each  lease  on  such 
schedule  (including  a  notation  as  to 
whether  parties  involved  are  known  to 
be  parties  in  interest):  The  type  of 
property  leased  and,  in  the  case  of 
fixed  assets  such  as  land,  buildings, 
leasehold,  and  so  forth,  the  location  of 


the  property;  the  identity  of  the  lessor 
or  lessee  from  or  to  whom  the  plan  is 
leasing;  the  relationship  of  such  les¬ 
sors  and  lessees  (if  any)  to  the  plan  or 
trust,  the  employer,  employee  organi¬ 
zation,  or  any  other  party  in  interest; 
the  terms  of  the  lease  regarding  rent, 
taxes,  insurance,  repair,  expenses,  and 
renewal  options;  the  date  the  leased 
property  was  purchased  and  its  cost; 


the  date  the  property  was  leased  and 
its  approximate  value  at  such  date; 
the  gross  rental  receipts  during  the  re¬ 
porting  period;  expenses  paid  for  the 
leased  property  during  the  reporting 
period;  the  net  receipts  from  the  lease; 
the  amount  in  arrears,  and  a  state¬ 
ment  as  to  what  steps  have  been  taken 
to  collect  amounts  due  or  otherwise 
remedy  the  default  in  the  format  set 
forth  below: 


22(a)(iv).  Give  the  following  information  in  the  format  below  or  similar  format  using  the  same  size  paper  as  this  form. 


1 

1  c.  Relationship  to 
b.  Idontlty  of  1  plan,  employer,  em- 

lessor/lessee  I  ployce  organization  or 

1  other  pertyln-lnterest 

4.  Term*  end  description  (typo  of 
property,  location  and  data  It 
was  purchased,  terms  regarding 
rent,  ta>as.  Insurance,  repairs, 
expenses,  renewal  options,  dale 
properly  was  leased) 

o.  Oilginal 
cost 

f.  Current 
value  at 
lima  of 
lease 

g.  Gross 
rental 
receipts 
during  the 
plan  year 

1 

h.  Expenses  1 

paid  dur-  1  1.  Met  I  J.  Amount  In 

Ing  the  I  receipts  1  arrears 

plan  year  1 

1  1 

I 

| - 1 - 

I 

1  ! 

Attach  a  statement  explaining  what  steps  have  been  taken  to  collect  amount  due  or  to  otherwise  remedy  the  default. 


(6)  Reportable  transactions.  A  sched-  defined  in  §  2520.103-6,  in  the  format 
ule  of  any  reportable  transactions  as  set  forth  below: 


22(a)(v).  Show  each  reportable  transaction  (see  29  CFR  2520.103-6)  In  the  following  or  similar  format  using  tho  same  size  paper 
as  this  form. 

Note;  In  the  case  of  a  purchase  or  sate  of  a  security  on  the  market,  do  not  Identify  tho  person  from  whom  purchased  or  to  whom  sold.  ■ 


a  Identity  of  parly 
Involved 

1  | 

b.  Description  of  asset  (in¬ 
clude  Interest  rate  and 
maturity  in  case  of  o  loan) 

1  I 

e.  Purchase 
price 

| 

d.  Selling 
pries 

o.  lease  rental 

- 

f.  Expense  Incur, ed 
with  transaction 

1 

E  Cost  of 
asset 

h.  Current 
valuo  of  asset 
on  transaction 
o'ate 

1.  Net  geln 
or  (loss) 

- - - - - -I 

1 - -  1 

1 — 

,  ..  |  -  .  |— f= - \  .  |  '  |  -  |  - - 1 

Nota:  The  3%  figuro  is  determined  by  comparing  the  current  value  of  tho  transaction  at  transaction  date  with  the  current  value 
pf  tho  plan  assets  at  the  beginning  of  the  plan  year. 


§2520.103-11  Assets  held  for  investment 
purposes. 

(a)  General  For  purposes  of  prepar¬ 
ing  the  schedule  of  assets  held  for  in¬ 
vestment  purposes  required  by  section 
103(b)(3)(C)  of  the  Act  and  described 
in  §2520.103-10(b)(l)  and  (2),  assets 
held  for  investment  purposes  include 


those  assets  described  in  paragraph  (b) 
of  this  section. 

(b)  Definitions.  (1)  Assets  held  for 
investment  purposes  shall  include: 

(i)  Any  investment  asset  held  by  the 
plan  on  the  last  day  of  the  plan  year; 
and 

(ii)  Any  investment  asset  which  was 


purchased  at  any  time  during  the  plan 
year  and  was  sold  at  any  time  before 
the  last  day  of  the  plan  year,  except  as 
provided  by  paragraphs  (b)(2)  and 
(b)(3)  of  this  section. 

(2)  Assets  held  for  investment  pur¬ 
poses  shall  not  include  any  investment 
which  was  not  held  by  the  plan  on  the 
last  day  of  the  plan  year  for  which  the 
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annual  report  is  filed  if  that  invest¬ 
ment  falls  within  any  of  the  following 
categories: 

(i)  Debt  obligations  of  the  United 
States  or  any  agency  of  the  United 
States: 

(il)  Interests  issued  by  a  company 
registered  under  the  Investment  Com¬ 
pany  Act  of  1940; 

(ill)  Bank  certificates  of  deposit  with 
a  maturity  of  not  more  than  one  year; 

(iv)  Commerical  paper  with  a  matu¬ 
rity  of  not  more  than  nine  months  if  it 
is  ranked  in  the  highest  rating  catego¬ 
ry  by  at  least  two  nationally  recog¬ 
nized  statistical  rating  services  and  is 
issued  by  a  company  required  to  file 
reports  with  the  Securities  and  Ex¬ 
change  Commission  under  section  13 
of  the  Securities  Exchange  Act  of 
1934; 

(v)  Participations  in  a  bank  common 
or  collective  trust; 

(vi)  Participations  in  an  insurance 
company  pooled  separate  account; 

(vii)  Securities  purchased  from  a 
person  registered  as  a  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934  and  listed  on  a  national  securities 
exchange  registered  under  section  6  of 
the  Securities  Exchange  Act  of  1934  or 
quoted  on  NASDAQ; 

(3)  Assets  held  for  investment  pur¬ 
poses  shall  not  include  any  investment 
which  was  not  held  by  the  plan  on  the 
last  day  of  the  plan  year  for  which  the 
annual  report  is  filed  if  that  invest¬ 
ment  is  reported  on  the  annual  report 
of  that  same  plan  in  any  of  the  follow¬ 
ing: 

(1)  The  schedule  of  each  transaction 
involving  a  person  known  to  be  a  party 
in  interest  required  by  section 
103(bX3XD)  of  the  Act  and  §  2520.103- 
10(bX3); 

(ii)  The  schedule  of  loans  or  fixed 
income  obligations  in  default  required 
by  section  103(bX3XE)  of  the  Act  and 
5  2520.103-10(bX4); 

(iii)  The  schedule  of  leases  in  default 
or  classified  as  uncollectible  required 
by  section  103(bX3XF)  of  the  Act  and 
§  2520.103-10(bX5);  or 

Civ)  The  schedule  of  reportable 
transactions  required  by  section 
103(bX3XH)  of  the  Act  and  $  2520.103- 
10(b)(6). 

(c)  Examples.  (1)  On  February  1, 
1977,  plan  N  purchases  an  interest  in 
registered  investment  company  F 
(fund  F).  Fund  F  is  not  a  party  in  in¬ 
terest  with  respect  to  plan  N.  On  No¬ 
vember  1,  1977,  plan  N  sells  this  inter¬ 
est  in  fund  F  and  purchases  1,000 
shares  of  stock  S,  which  the  plan 
holds  for  the  rest  of  the  plan  year. 
Plan  N  must  include  in  its  schedule  of 
assets  held  for  investment  purposes 
the  1,000  shares  of  stock  S  under  para¬ 
graph  (bXl)  of  this  section,  but  need 
not  include  the  interest  in  fund  F  be¬ 
cause  of  Paragraph  (b)(2)(ii)  of  this 
section. 

(2)  On  February  1,  1977,  plan  N  pur¬ 
chases  a  parcel  of  real  estate  from  Mr. 


M,  who  is  not  a  party  in  interest  with 
respect  to  plan  N.  On  November  1, 
1977,  plan  N  sells  the  parcel  of  real 
estate  for  cash  to  Mr.  X,  who  is  not  a 
party  in  interest  with  respect  to  plan 

N.  Plan  N  uses  the  cash  from  this 
transaction  to  purchase  a  1-year  certi¬ 
ficate  of  deposit  in  bank  B.  which  it 
holds  until  maturity  in  1978.  Plan  N 
must  include  in  its  schedule  of  assets 
held  for  investment  purposes  the  1- 
year  certificate  of  deposit  in  bank  B 
under  paragraph  (bXlXi)  of  this  sec¬ 
tion,  and  must  also  include  the  parcel 
of  real  estate  under  paragraph 
(bXIXii)  of  this  section. 

Subpart  D — Provisions  Applicable  to 

Both  Reporting  and  Disclosure  Re¬ 
quirements 

§2520.104-20  Limited  exemption  for  cer¬ 
tain  small  welfare  plans. 

(a)  Scope.  Under  the  authority  of 
section  104(aX3)  of  the  Act,  the  ad¬ 
ministrator  of  any  employee  welfare 
benefit  plan  which  covers  fewer  than 
100  participants  at  the  beginning  of 
the  plan  year  and  which  meets  the  re¬ 
quirements  of  paragraph  (b)  of  this 
section  is  exempted  from  certain  re¬ 
porting  and  disclosure  provisions  of 
the  Act.  Specifically,  the  administra¬ 
tor  of  such  plan  is  not  required  to  file 
with  the  Secretary  any  of  the  follow¬ 
ing  documents:  Plan  description,  copy 
of  the  summary  plan  description,  de¬ 
scription  of  a  material  modification  in 
the  terms  of  a  plan  or  change  in  the 
information  required  to  be  included  in 
the  plan  description,  annual  report, 
and  terminal  report.  In  addition,  the 
administrator  of  a  plan  exempted 
under  this  section— 

(1)  Is  not  required  to  furnish  partici¬ 
pants  covered  under  the  plan  and 
beneficiaries  receiving  benefits  under 
the  plan  with  statements  of  the  plan’s 
assets  and  liabilities  and  receipts  and 
disbursements  and  a  summary  of  the 
annual  report  required  by  section 
104(b)(3)  of  the  Act; 

(2)  Is  not  required  to  furnish  upon 
written  request  of  any  participant  or 
beneficiary  a  copy  of  the  plan  descrip¬ 
tion,  annual  report,  and  any  terminal 
report,  as  required  by  section  104(b)(4) 
of  the  Act; 

(3)  Is  not  required  to  make  copies  of 
the  plan  description  and  annual  report 
available  for  examination  by  any  par¬ 
ticipant  or  beneficiary  in  the  principal 
office  of  the  administrator  and  such 
other  places  as  may  be  necessary,  as 
required  by  section  104(bX2)  of  the 
Act. 

(b)  Application.  This  exemption  ap¬ 
plies  only  to  welfare  benefit  plans— 

(1)  Which  have  fewer  than  100  par¬ 
ticipants  at  the  beginning  of  the  plan 
year; 

(2Xi)  For  which  benefits  are  paid  as 
needed  solely  from  the  general  assets 


of  the  employer  or  employee  organiza¬ 
tion  maintaining  the  plan,  or 

(ii)  The  benefits  of  which  are  pro¬ 
vided  exclusively  through  insurance 
contracts  or  policies  issued  by  an  in¬ 
surance  company  or  similar  organiza¬ 
tion  which  is  qualified  to  do  business 
in  any  State,  the  premiums  for  which 
are  paid  directly  by  the  employer  or 
employee  organization  from  its  gener¬ 
al  assets  or  partly  from  its  general 
assets  and  partly  from  contributions 
by  its  employees  or  members,  provided 
that  contributions  by  participants  are 
forwarded  by  the  employer  or  employ¬ 
ee  organization  within  three  months 
of  receipt,  or 

(iii)  Both;  and 

(3)  For  which,  in  the  case  of  an  in¬ 
sured  plan— 

(i)  Refunds,  to  which  contributing 
participants  are  entitled,  are  returned 
to  them  within  three  months  of  re¬ 
ceipt  by  the  employer  or  employee  or¬ 
ganization,  and 

(ii)  Contributing  participants  are  in¬ 
formed  upon  entry  into  the  plan  of 
the  provisions  of  the  plan  concerning 
the  allocation  of  refunds. 

(c)  Limitations.  This  exemption 
does  not  exempt  the  administrator  of 
an  employee  benefit  plan  from  any 
other  requirement  of  Title  I  of  the 
Act,  including  the  provisions  which  re¬ 
quire  that  plan  administrators  furnish 
copies  of  the  summary  plan  descrip¬ 
tion  to  participants  and  beneficiaries 
(section  104(bXl))  and  furnish  certain 
documents  to  the  Secretary  of  Labor 
upon  request  (section  104(aXl)),  and 
which  authorize  the  Secretary  of 
Labor  to  collect  information  and  data 
from  employee  benefit  plans  for  re¬ 
search  and  analysis  (section  513). 

(d)  Examples.  (1)  A  welfare  plan  has 
75  participants  at  the  beginning  of  the 
plan  year  and  105  participants  at  the 
end  of  the  plan  year.  Plan  benefits  are 
fully  insured  and  premiums  are  paid 
directly  to  the  insurance  company  by 
the  employer  pursuant  to  an  insur¬ 
ance  contract  purchased  with  premi¬ 
um  payments  derived  half  from  the 
general  assets  of  the  employer  and 
half  from  employee  contributions 
(which  the  employer  forwards  within 
three  months  of  receipt).  Refunds  to 
the  plan  are  paid  to  participating  em¬ 
ployees  within  three  months  of  receipt 
as  provided  in  the  plan  and  as  de¬ 
scribed  to  each  participant  upon  enter¬ 
ing  the  plan.  The  plan  appoints  the 
employer  as  its  plan  administrator. 
The  employer,  as  plan  administrator, 
provides  summary  plan  descriptions  to 
participants  and  beneficiaries.  He  also 
makes  copies  of  certain  plan  docu¬ 
ments  available  at  the  plan’s  principal 
office  and  such  other  places  as  neces¬ 
sary  to  give  participants  reasonable 
access  to  them.  The  exemption  pro¬ 
vided  by  §2520.104-20  applies  even 
though  the  plan  has  more  than  100 
participants  by  the  end  of  the  plan 
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year,  because  it  had  fewer  than  100 
participants  at  the  beginning  of  the 
plan  year  and  otherwise  satisfied  the 
conditions  of  the  exemption. 

(2)  A  welfare  plan  is  established  and 
maintained  in  the  same  way  as  the 
plan  described  in  example  (1),  except 
that  a  trade  association  which  spon¬ 
sors  the  plan  is  the  holder  of  the  In¬ 
surance  contract.  Since  the  plan  still 
sends  the  premium  payments  directly 
to  the  insurance  company,  the  exemp¬ 
tion  applies,  as  in  example  (1). 

§  2520.104-21  Limited  exemption  for  cer¬ 
tain  group  insurance  arrangement. 

(a)  Scope.  Under  the  authority  of 
section  104  (a)(3)  of  the  Act,  the  ad¬ 
ministrator  of  any  employee  welfare 
benefit  plan  which  covers  fewer  than 
100  participants  at  the  beginning  of 
the  plan  year  and  which  meets  the  re¬ 
quirements  of  paragraph  (b)  of  this 
section  is  exempted  from  certain  re¬ 
porting  and  disclosure  provisions  of 
the  Act.  Specifically,  the  administra¬ 
tor  of  such  plan  is  not  required  to  file 
with  the  Secretary  any  of  the  follow¬ 
ing  documents:  Plan  description,  copy 
of  the  summary  plan  description,  de¬ 
scription  of  a  material  modification  in 
the  terms  of  a  plan  or  change  in  the 
information  required  to  be  included  in 
the  plan  description,  and  termiqal 
report.  In  addition,  the  administrator 
of  a  plan  exempted  under  this  section: 

(1)  Is  not  required  to  furnish  upon 
written  request  of  any  participant  or 
beneficiary  a  copy  of  the  plan  descrip¬ 
tion  and  any  terminal  report,  as  re¬ 
quired  by  section  104(b)(4)  of  the  Act; 

(2)  Is  not  required  to  make  copies  of 
the  plan  description  available  for  ex¬ 
amination  by  any  participant  or  bene¬ 
ficiary  in  the  principal  office  of  the 
administrator  and  such  other  places  as 
may  be  necessary,  as  required  by  sec¬ 
tion  104(b)(2)  of  the  Act. 

(b)  Application.  This  exemption  ap¬ 
plies  only  to  welfare  plans,  each  of 
which  has  fewer  than  100  participants 
at  the  beginning  of  the  plan  year  and 
which  are  part  of  a  group  insurance 
arrangement  if  such  arrangement: 

(1)  Provides  benefits  to  the  employ¬ 
ees  of  two  or  more  unaffiliated  em¬ 
ployers,  but  not  in  connection  with  a 
multiemployer  plan  as  defined  in  sec¬ 
tion  3(37)  of  the  Act  and  any  regula¬ 
tions  prescribed  under  the  Act  con¬ 
cerning  section  3(37); 

(2)  Fully  insures  one  or  more  welfare 
plans  of  each  participating  employer 
through  insurance  contracts  pur¬ 
chased  solely  by  the  employers  or  pur¬ 
chased  partly  by  the  employers  and 
partly  by  their  participating  employ¬ 
ees,  with  all  benefit  payments  made  by 
the  insurance  company:  Provided, 
That— 

(i)  Contributions  by  participating 
employees  are  forwarded  by  the  em¬ 
ployers  within  three  months  of  re¬ 
ceipt. 


(ii)  Refunds,  to  which  contributing 
participants  are  entitled,  are  returned 
to  them  within  three  months  of  re¬ 
ceipt,  and 

(iii)  Contributing  participants  are  in¬ 
formed  upon  entry  into  the  plan  of 
the  provisions  of  the  plan  concerning 
the  allocation  of  refunds;  and 

(3)  Uses  a  trust  (or  other  entity  such 
as  a  trade  association)  as  the  holder  of 
the  insurance  contracts  and  the  con¬ 
duit  for  payment  of  premiums  to  the 
insurance  company. 

(c)  Limitations.  This  exemption 
does  not  exempt  the  administrator  of 
an  employee  benefit  plan  from  any 
other  requirement  of  Title  I  of  the 
Act,  including  the  provisions  which  re¬ 
quire  that  plan  administrators  furnish 
copies  of  the  summary  plan  descrip¬ 
tion  to  participants  and  beneficiaries 
(section  104(b)(1)),  file  an  annual 
report  with  the  Secretary  of  Labor 
(section  104(a)(1)(A))  and  furnish  cer¬ 
tain  documents  to  the  Secretary  of 
Labor  upon  request  (section  104(a)(1)), 
and  authorize  the  Secretary  of  Labor 
to  collect  information  and  data  from 
employee  benefit  plans  for  research 
and  analysis  (section  513). 

(d)  Examples.  (1)A  welfare  plan  has 
25  participants  at  the  beginning  of  the 
plan  year.  It  is  part  of  a  group  insur¬ 
ance  arrangement  which  provides 
benefits  to  employees  of  two  or  more 
unaffiliated  employers,  but  not  in  con¬ 
nection  with  a  multiemployer  plan  as 
defined  under  the  Act.  Plan  benefits 
are  fully  insured  pursuant  to  insur¬ 
ance  contracts  purchased  with  premi¬ 
um  payments  derived  half  from  em¬ 
ployee  contributions  (which  the  em¬ 
ployer  forwards  within  three  months 
of  receipt)  and  half  from  the  general 
assets  of  participating  employers.  Re¬ 
funds  to  the  plan  are  paid  to  partici¬ 
pating  employees  within  three  months 
of  receiot  as  provided  in  the  plan  and 
as  described  to  each  participant  upon 
entering  the  plan.  A  trade  association 
is  the  holder  of  the  insurance  contract 
and  acts  as  a  conduit  for  payments,  re¬ 
ceiving  premium  payments  from  par¬ 
ticipating  employers  and  paying  the 
insurance  company.  The  plan  appoints 
the  trade  association  as  its  plan  ad¬ 
ministrator.  The  association,  as  plan 
administrator,  provides  summary  plan 
descriptions  to  participants  and  bene¬ 
ficiaries,  enlisting  the  help  of  the  par¬ 
ticipating  employer  in  carrying  out 
this  distribution.  The  plan  administra¬ 
tor  also  makes  copies  of  certain  plan 
documents  available  to  the  plan’s  prin¬ 
cipal  office  and  such  other  places  as 
necessary  to  give  participants  reason¬ 
able  access  to  them.  The  plan  adminis¬ 
trator  files  with  the  Secretary  an 
annual  report  covering  activities  of 
the  plan,  as  required  by  the  Act  and 
such  regulations  as  the  Secretary  may 
issue.  The  exemption  provided  by 
§  2520.104-21  applies  because  the  con¬ 
ditions  of  §  2520.104-21(c)  have  been 
satisfied. 


(2)  A  welfare  plan  has  75  partici¬ 
pants  at  the  beginning  of  the  plan 
year.  It  is  part  of  a  group  insurance  ar¬ 
rangement  and  its  benefits  and  credits 
are  paid  in  the  same  manner  as  in  ex¬ 
ample  (1)  of  §2520.104-21.  A  trade  as¬ 
sociation  acts  as  a  conduit  for  pay¬ 
ments,  acting  through  its  agent,  an  in¬ 
dependent  insurance  brokerage  firm, 
and  is  the  holder  of  the  insurance  con¬ 
tract.  The  plan  appoints  an  officer  of 
the  participating  employer  as  the  plan 
administrator.  The  officer,  as  plan  ad¬ 
ministrator,  performs  the  same  report¬ 
ing  and  disclosure  functions  as  the  ad¬ 
ministrator  in  example  (1)  of 
§  2520.104-21,  enlisting  the  help  of  the 
association  in  providing  summary  plan 
descriptions  and  necessary  informa¬ 
tion.  The  exemption  provided  by 
§  2520.104-21  applies. 

(3)  A  welfare  plan  has  125  partici¬ 
pants  at  the  beginning  of  the  plan 
year.  It  is  part  of  a  group  insurance  ar¬ 
rangement  and  its  benefits  and  credits 
are  paid  in  the  same  manner  as  in  the 
previous  examples.  A  trade  association 
acts  as  a  conduit  for  payments  and  is 
the  holder  of  the  insurance  contract. 
The  plan  appoints  the  association  as 
plan  administrator.  The  association,  as 
plan  administrator,  performs  all  the 
reporting  and  disclosure  requirements 
of  Title  I  of  the  Act  for  the  plan. 
These  include  filing  with  the  Secre¬ 
tary  a  plan  description,  summary  plan 
description,  description  of  any  materi¬ 
al  modifications  in  the  terms  of  the 
plan  or  change  in  the  information  re¬ 
quired  to  be  included  in  the  plan  de¬ 
scription,  annual  report,  and  certain 
other  documents  if  required  by  regula¬ 
tions  or  request  of  the  Secretary  of 
Labor.  The  requirements  also  include 
disclosure  of  certain  documents  to  par¬ 
ticipants  and  beneficiaries,  including 
among  others  the  summary  plan  de¬ 
scription  and  summary  of  the  annual 
report.  The  plan  administrator  obtains 
necessary  information  not  available  in 
its  records— such  as  the  fact  that  there 
are  125  participants— from  the  plan. 
The  exemption  provided  by  §  2520.104- 
21  does  not  apply  because  the  plan 
had  more  than  100  participants  at  the 
beginning  of  the  plan  year  although 
the  other  conditions  of  paragraph  (c) 
are  satisfied. 

(4)  A  welfare  plan  has  125  partici¬ 
pants.  It  is  part  of  a  group  insurance 
arrangement  and  its  benefits  and  cred¬ 
its  are  paid  in  the  same  manner  as  in 
the  previous  examples.  A  trade  associ¬ 
ation  acts  as  a  conduit  for  payments 
and  is  the  holder  of  the  insurance  con¬ 
tract.  The  plan  appoints  an  officer  of 
the  participating  employer  as  plan  ad¬ 
ministrator.  The  plan  administrator 
performs  the  same  reporting  and  dis¬ 
closure  functions  as  the  administrator 
in  example  (3),  enlisting  the  help  of 
the  association  in  providing  summary 
plan  descriptions  and  necessary  infor¬ 
mation.  The  exemption  provided  by 
§  2520.104-21  does  not  apply. 
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§2520.104-41  Simplified  annual  reporting 
requirements  for  plans  with  fewer  than 
100  participants. 

(a)  General.  (1)  Under  the  authority 
of  section  104(a)(2)(A),  the  Secretary 
of  Labor  may  prescribe  simplified 
annual  reporting  for  employee  pension 
benefit  plans  with  fewer  than  100  par¬ 
ticipants. 

(2)  Under  the  authority  of  section 
104(a)(3),  the  Secretary  of  Labor  may 
provide  a  limited  exemption  for  any 
employee  welfare  benefit  plan  with  re¬ 
spect  to  certain  annual  reporting  re¬ 
quirements. 

(b)  Application.  The  administrator 
of  an  employee  pension  or  welfare 
benefit  plan  which  covers  fewer  than 
100  participants  at  the  beginning  of 
the  plan  year  and  is  required  to  file  an 
annual  report  under  section 
104(a)(1)(A)  of  the  Act  and  §  2520.104- 
5  shall  file  the  simplified  annual 
report  described  in  paragraph  (c)  of 
this  section. 

(c)  Contents.  (1)  The  administrator 
of  (i)  an  employee  pension  benefit 
plan  which  covers  fewer  than  100  par¬ 
ticipants,  none  of  whom  is  an  owner- 
employee,  as  defined  in  section 
401(c)(3)  of  the  Internal  Revenue 
Code  of  1954,  or  (ii)  an  employee  wel¬ 
fare  benefit  plan  which  covers  fewer 
than  100  participants  shall  file  a  Form 
5500-C  “Annual  Retum/Report  of 
Employee  Benefit  Plan  (with  fewer 
than  100  participants)’'  in  the  manner 
prescribed  in  §  2520.104a-5. 

(2)  The  administrator  of  an  employ¬ 
ee  pension  Keogh  plan  which  covers 
fewer  than  100  participants,  at  least 
one  of  whom  is  an  owner-employee,  as 
defined  in  section  401(c)(3)  of  the  In¬ 
ternal  Revenue  Code  of  1954,  shall  file 
a  Form  5500-K  “Annual  Return/ 
Report  of  Employee  Pension  Benefit 
Plan  for  Sole  Proprietorships  and 
Partnerships  (with  fewer  than  100  par¬ 
ticipants  one  of  whom  is  an  owner-em¬ 
ployee)”  in  the  manner  prescribed  in 
§  2520.104a-5. 

§2520.104-42  Waiver  of  certain  actuarial 
information  in  the  annual  report 

(a)  Scope  and  application.  Under 
the  authority  of  104(aK2KA)  of  the 
Act,  the  Secretary  of  Labor  may  waive 
the  requirement  that  the  anual  report 
include  as  part  of  the  actuarial  state¬ 
ment  (schedule  B)  the  present  value  of 
all  of  the  plan’s  liabilities  for  nonfor¬ 
feitable  pension  benefits  allocated  by 
the  termination  priority  categories,  as 
set  forth  in  section  4044  of  Title  IV  of 
the  Act,  and  the  actuarial  assumptions 
used  in  these  computations.  In  accor¬ 
dance  with  this  authority  the  plan  ad¬ 
ministrator  of  any  employee  pension 
benefit  plan  required  under  sections 
103(cX5)  and  103(d)  of  the  Act  to  in¬ 
clude  actuarial  information  as  part  of 
the  annual  report  is  not  required  to  in¬ 
clude  a  statement  of  the  present  value 
of  all  of  the  plan’s  liabilities  for  non¬ 


forfeitable  pension  benefits  allocated 
by  termination  priority  categories,  as 
set  forth  in  section  4044  of  Title  IV  of 
the  Act,  and  the  actuarial  assumptions 
used  in  these  computations. 

(b)  Limitation.  This  section  applies 
only  to  the  annual  reports  required  to 
be  filed  for  plan  years  beginning  in 
1975,  1976  and  1977. 

§2520.104-43  Exemption  from  annual  re¬ 
porting  requirement  for  certain  group 
insurance  arrangements. 

(a)  General.  Under  the  authority  of 
section  104(a)(3)  of  the  Act,  the  ad¬ 
ministrator  of  an  employee  welfare 
benefit  plan  which  meets  the  require¬ 
ments  of  paragraph  (b)  of  this  section 
is  not  required  to  file  an  annual  report 
with  the  Secretary  of  Labor  as  re¬ 
quired  by  section  104(a)(1)(A)  of  the 
Act. 

(b)  Application.  (1)  This  exemption 
applies  only  to  a  welfare  plan  for  a 
plan  year  in  which  (i)  such  plan  meets 
the  requirements  of  §  2520.104-21, 
except  the  requirement  that  the  plan 
cover  fewer  than  100  participants  at 
the  beginning  of  the  plan  year,  and  (ii) 
an  annual  report  containing  the  items 
set  forth  in  §  2520.103-2  has  been  filed 
with  the  Secretary  of  Labor  in  accor¬ 
dance  with  §2520.104a-6  by  the  trust 
or  other  entity  which  is  the  holder  of 
the  group  insurance  contracts  by 
which  plan  benefits  are  provided  and 
the  conduit  for  payment  of  premiums 
for  such  policies. 

(2)  For  purposes  of  this  section,  the 
term  “trust  or  other  entity”  shall  be 
used  in  place  of  the  term  “plan”  or 
“plan  administrator”  as  applicable,  in 
§§2520.103-3,  2520.103-4,  2520.103-6, 
2520.103-7(b)(  1 ),  2520.103-8,  2520.103- 
9,  2520.103-10,  and  2520.134-45. 

(c)  Limitation.  This  provision  does 
not  exempt  the  administrator  of  an 
employee  benefit  plan  which  meets 
the  requirements  of  paragraph  (b) 
from  furnishing  a  copy  of  a  summary 
annual  report  to  participants  and 
beneficiaries  of  the  plan,  as  required 
by  section  104(b)(3)  of  the  Act. 

§2520.104-44  Limited  exemption  and  al¬ 
ternative  method  of  compliance  for 
annual  reporting  by  unfunded  plans 
and  by  certain  insured  plans. 

(a)  General.  (1)  Under  the  authority 
of  section  104(a)(3)  of  the  Act,  the 
Secretary  of  Labor  may  exempt  an 
employee  welfare  benefit  plan  from 
any  or  all  of  the  reporting  and  disclo¬ 
sure  requirements  of  Title  I.  An  em¬ 
ployee  welfare  benefit  plan  which 
meets  the  requirements  of  paragraph 
(bXl)  of  this  section  is  not  required  to 
comply  with  the  annual  reporting  re¬ 
quirements  described  in  paragraph  (c) 
of  this  section. 

(2)  Under  the  authority  of  section 
110  of  the  Act,  an  alternative  method 
of  compliance  is  prescribed  for  certain 
employee  pension  benefit  plans  sub¬ 


ject  to  Part  1,  Title  I  of  the  Act.  An 
employee  pension  benefit  plan  which 
meets  the  requirements  of  paragraph 
(b)(2)  of  this  section  is  not  required  to 
comply  with  the  annual  reporting  re¬ 
quirements  described  in  paragraph  (c) 
of  this  section. 

(b)  Application.  This  section  applies 
only  to: 

(1)  An  employee  welfare  benefit  plan 
under  the  terms  of  which  benefits  are 
to  be  paid— 

(1)  Solely  from  the  general  assets  of 
the  employer  or  employee  organiza¬ 
tion  maintaining  the  plan; 

(ii)  The  benefits  of  which  are  pro¬ 
vided  exclusively  through  insurance 
contracts  or  policies  issued  by  an  in¬ 
surance  company  or  similar  organiza¬ 
tion  which  is  qualified  to  do  business 
in  any  State,  the  premiums  for  which 
are  paid  directly  by  the  employer  or 
employee  organization  from  its  gener¬ 
al  assets  or  partly  from  its  general 
assets  and  partly  from  contributions 
by  its  employees  or  members:  Pro¬ 
vided,  That  any  plan  assets  held  by 
the  insurance  company  or  similar  or¬ 
ganization  are  held  solely  in  the  gener¬ 
al  account  of  such  company  or  organi¬ 
zation,  contributions  by  participants 
are  forwarded  by  the  employer  or  em¬ 
ployee  organization  to  the  insurance 
company  or  organization  within  three 
months  of  receipt  and,  in  the  case  of  a 
plan  that  provides  for  the  return  of  re¬ 
funds  to  contributing  participants, 
such  refunds  are  returned  to  them 
within  three  months  of  receipt  by  the 
employer  or  employee  organization;  or 

(ill)  Partly  in  the  manner  specified 
in  paragraph  (bXlXi)  of  this  section 
and  partly  in  the  manner  specified  in 
paragraph  (bXIXii)  of  this  section; 
and 

(2)  A  pension  benefit  plan  the  bene¬ 
fits  of  which  are  provided  exclusively 
through  allocated  insurance  contracts 
or  policies  which  are  issued  by,  and 
pursuant  to  the  specific  terms  of  such 
contracts  or  policies  benefit  payments 
are  fully  guaranteed  by  an  insurance 
company  or  similar  organization 
which  is  qualified  to  do  business  in 
any  State,  and  the  premiums  for 
which  are  paid  directly  by  the  employ¬ 
er  or  employee  organization  from  its 
general  assets  or  partly  from  its  gener¬ 
al  assets  and  partly  from  contributions 
by  its  employees  or  members:  Pro¬ 
vided,  That  contributions  by  partici¬ 
pants  are  forwarded  by  the  employer 
or  employee  organization  to  the  insur¬ 
ance  company  or  organization  within 
three  months  of  receipt  and,  in  the 
case  of  a  plan  that  provides  for  the 
return  of  refunds  to  contributing  par¬ 
ticipants,  such  refunds  are  returned  to 
them  within  three  months  of  receipt 
by  the  employer  or  employee  organiza¬ 
tion. 

(c)  Contents.  An  employee  benefit 
plan  described  in  paragraph  (b)  of  this 
section  is  exempt  from  complying  with 
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the  following  annual  reporting  re¬ 
quirements: 

(1)  Completing  items  13,  14,  and  22 
of  Form  5500  in  the  case  of  a  plan  re¬ 
quired  to  file  Form  5500  pursuant  to 
§  2520.104a-5  or  §  2520.104a-6;  items 
13,  14,  and  21  in  the  case  of  a  plan  re¬ 
quired  to  file  Form  5500-C  in  accor¬ 
dance  with  §2520.104-41,  or  items  13 
and  17  in  the  case  of  a  plan  required 
to  file  Form  5500-K  in  accordance 
with  §  2520.104-41; 

(2)  Engaging  an  independent  quali¬ 
fied  public  accountant  pursuant  to  sec¬ 
tion  103(a)(3)(A)  of  the  Act  and 
§  2520.103-l(b)  to  conduct  an  examina¬ 
tion  of  the  financial  statements  and 
schedules  of  the  plan;  and 

(3)  Including  in  the  annual  report  a 
report  of  an  independent  qualified 
public  accountant  concerning  the  fi¬ 
nancial  statements  and  schedules  re¬ 
quired  to  be  a  part  of  the  annual 
report  pursuant  to  section  103(b)  of 
the  Act  and  §  2520.103-l(b). 

(d)  Limitation.  This  section  does  not 
exempt  any  plan  from  filing  an  annual 
report  form  with  the  Secretary  in  ac¬ 
cordance  with  section  104(a)(1)(A)  of 
the  Act  and  §  2520.104a-5. 

(e)  Example.  A  welfare  plan  which  is 
funded  entirely  with  insurance  con¬ 
tracts  and  which  meets  all  the  require¬ 
ments  for  exemption  under  §  2520.104- 
20  except  that  it  covers  100  or  more 
participants  at  the  beginning  of  the 
plan  year  is  not  exempt  from  the 
annual  reporting  requirements  under 
§  2520.104-20,  but  is  exempt  from  cer¬ 
tain  reporting  requirements  under 
§  2520.104-44.  Under  the  latter  section, 
such  a  welfare  plan  should  file  Form 
5500,  including  Schedule  A  "Insurance 
Information.”  However,  the  plan  is  not 
required  to  engage  an  independent 
qualified  public  accountant  and  items 
13,  14,  and  22  of  Form  5500  need  not 
be  completed. 

§2520.104-45  Temporary  exemption  from 
reporting  insurance  fees  and  commis¬ 
sions  for  insured  plans  with  fewer  than 
100  participants. 

(a)  General.  (1)  Under  the  authority 
of  section  104(a)(3)  of  the  Act,  the 
Secretary  of  Labor  may  exempt  an 
employee  welfare  benefit  plan  from 
any  or  all  of  the  reporting  and  disclo¬ 
sure  requirements  of  Title  I.  The  ad¬ 
ministrator  of  an  employee  welfare 
benefit  plan  which  meets  the  require¬ 
ments  of  paragraph  (b)  of  this  section 
is  exempt  from  complying  with  the 
annual  reporting  requirements  de¬ 
scribed  in  paragraph  (c)  of  this  sec¬ 
tion. 

(2)  Under  the  authority  of  section 
110  of  the  Act,  the  Secretary  of  Labor 
may  prescribe  an  alternative  method 
of  compliance  for  employee  pension 
benefit  plans  subject  to  Part  1.  Title  I, 
of  the  Act.  The  administrator  of  an 
employee  pension  benefit  plan  which 
meets  the  requirements  of  paragraph 
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(b)  of  this  section  is  not  required  to 
comply  with  the  annual  reporting  re¬ 
quirements  described  in  paragraph  (c) 
of  this  section. 

(b)  Application.  (1)  The  provisions 
of  this  section  apply  only  to  welfare 
and  pension  plans  which  cover  fewer 
than  100  participants  at  the  beginning 
of  the  plan  year  and  which  provide 
benefits  in  whole  or  in  part  through 
insurance  contracts  or  policies  issued 
by  an  insurance  company  or  similar 
organization  which  is  qualified  to  do 
business  in  any  State. 

(c)  Contents.  A  plan  which  meets  the 
requirements  of  paragraph  (b)  is  not 
required  to  include  in  the  annual 
report  filed  in  accordance  with  section 
104(a)(1)(A)  of  the  Act  and 
§  2520. 104 a- 5  or  §  2520.104a-6  the  fol¬ 
lowing  information  described  under 
sections  103  (c)  and  (e)  of  the  Act: 

(1)  The  name  and  address  of  any  in¬ 
surance  agent,  broker  or  other  person 
to  whom  insurance  commissions,  sala¬ 
ries  or  fees  are  paid; 

(2)  The  amount  paid  to  each;  and 

(3)  The  purpose  for  which  such  pay¬ 
ment  is  made. 

(d)  Limitation.  The  provisions  of 
this  section  apply  only  to  the  annual 
report  required  to  be  filed  for  the  plan 
years  beginning  in  1975  and  1976. 

§  2520.104-46  Waiver  of  examination  and 
report  of  an  independent  qualified 
public  accountant  for  employee  benefit 
plans  with  fewer  than  100  participants. 

(a)  General.  (1)  Under  the  authority 
of  section  103(a)(3)(A)  of  the  Act,  the 
Secretary  may  waive  the  requirements 
of  section  103(a)(3)(A)  in  the  case  of  a 
plan  for  which  simplified  annual  re¬ 
porting  has  been  prescribed  in  accor¬ 
dance  with  section  104(a)(2)  of  the 
Act. 

(2)  Under  the  authority  of  section 
104(a)(3)  of  the  Act  the  Secretary  may 
exempt  any  employee  welfare  benefit 
plan  from  certain  annual  reporting  re¬ 
quirements. 

(b)  Application.  (1)  The  administra¬ 
tor  of  an  employee  pension  plan  for 
which  simplified  annual  reporting  has 
been  prescribed  in  accordance  with 
section  104(a)(2)(A)  of  the  Act  and 
§  2520.104-41  is  not  required  to  comply 
with  the  annual  reporting  require¬ 
ments  described  in  paragraph  (c)  of 
this  section. 

(2)  The  administrator  of  an  employ¬ 
ee  welfare  benefit  plan  that  covers 
fewer  than  100  participants  at  the  be¬ 
ginning  of  the  plan  year  is  not  re¬ 
quired  to  comply  with  annual  report¬ 
ing  requirements  described  in  para¬ 
graph  (c)  of  this  section. 

§  2520.104a-4  Material  modifications  to 
the  plan  and  changes  in  plan  descrip¬ 
tion  information. 

(a)  General  obligation  to  file.  The 
administrator  of  an  employee  benefit 
plan  subject  to  the  provisions  of  Part  1 
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of  Title  I  of  the  Act  shall  file  with  the 
Secretary,  as  required  by  section 
104(a)(1)(D)  of  the  Act,  any  material 
modifications  in  the  terms  of  the  plan 
or  any  changes  in  the  information  re¬ 
quired  by  section  102(b)  of  the  Act. 

(b)  Fulfilling  the  filing  obligation. 

(1)  The  administrator  of  an  employee 
benefit  plan  shall  satisfy  the  require¬ 
ments  of  section  104(a)(1)(D)  of  the 
Act  and  §  2520.104(a)-4(a)  by  filing 
with  the  Secretary  a  summary  of  ma¬ 
terial  modifications  or  changes  in  in¬ 
formation  which  is  required  by 
§  2520.104b-3.  The  summary  descrip¬ 
tion  of  such  material  modifications  or 
changes  shall  be  filed,  in  accordance 
with  §  2520.104a-7,  no  later  than  the 
date  on  which  the  summary  descrip¬ 
tion  is  required  to  be  disclosed  to  par¬ 
ticipants. 

(2)  The  administrator  of  an  employ¬ 
ee  benefit  plan  is  not  required  to  file  a 
summary  of  any  material  modifica¬ 
tions  or  changes  in  information  re¬ 
quired  to  be  included  in  the  summary 
description  if  such  modifications  or 
changes  are: 

(i)  Incorporated  in  a  summary  plan 
description  or  supplement  filed  with 
the  Secretary  of  Labor  pursuant  to 
§  2520.104a-3; 

(ii)  Incorporated  in  the  plan  descrip¬ 
tion  filed  with  the  Secretary  within 
120  days  after  the  plan  becomes  sub¬ 
ject  to  Part  I  of  Title  I  of  the  Act  and 
pursuant  to  §  2520. 104a- 2. 

(ill)  Incorporated  in  an  updated  plan 
description  filed  with  the  Secretary 
pursuant  to  section  104(a)(1)(B)  of  the 
Act. 

(b)  Filing  address.  The  summary  de¬ 
scription  of  material  modifications  to 
the  plan  and  changes  in  the  informa¬ 
tion  required  by  section  102(b)  shall  be 
filed  with  the  Secretary  of  Labor  by 
mailing  it  to  SMM,  U.S.  Department 
of  Labor,  Washington,  D.C.  20216  or 
by  delivering  it  during  normal  working 
hours  to  Room  N-4635,  Department  of 
Labor,  200  Constitution  Ave.,  NW., 
Washington,  D.C. 

(c)  Effect  This  section  is  effective 
April  10,  1978,  and  supersedes  prior 
§  2520.104a-4  published  on  April  23, 
1976  (41  FR  16964). 

(c)  Waiver.  The  administrator  of  a 
plan  described  in  paragraph  (b)  (1)  or 

(2)  of  this  section  is  not  required  to: 

(1)  Engage  an  independent  qualified 
public  accountant  to  conduct  an  ex¬ 
amination  of  the  financial  statements 
of  the  plan; 

(2)  Include  within  the  annual  report 

the  financial  statements  and  schedules 
prescribed  in  section  103(b)  of  the  Act 
and  §§2520.103-1,  2520.103-2,  and 

2520.103-10  and 

(3)  Include  within  the  annual  report 
a  report  of  an  independent  qualified 
public  accountant  as  prescribed  in  sec¬ 
tion  103(a)(3)(A)  of  the  Act  and 
§2520.103-1. 

(d)  Limitation.  The  waiver  described 
in  this  section  does  not  affect  the  obli- 
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g&tion  of  a  plan  described  in  para¬ 
graph  (b)  (1)  or  (2)  of  this  section  to 
file  a  Form  5500-C  or  -K  and  all 
schedules  called  for  therein.  See 
§  2520.104-41. 

§2520.104a-5  Annual  reporting  filing  re¬ 
quirements. 

(a)  Filing  obligation.  Except  as  pro¬ 
vided  in  §  2520.104a-6,  the  administra¬ 
tor  of  an  employee  benefit  plan  re¬ 
quired  to  file  an  annual  report  pursu¬ 
ant  to  section  104(aXl)(A)  of  the  Act 
shall  file  an  annual  report  containing 
the  items  prescribed  in  §2520.103-1 
within: 

(1)  Eleven  and  one  half  months  after 
the  close  of  the  plan  year  which 
begins  in  1975,  or  December  J5,  1977, 
whichever  is  later;  and 

(2)  Seven  months  after  the  close  of 


any  plan  year  which  begins  after  De¬ 
cember  31, 1975. 

(b)  Where  to  file.  The  annual  report 
described  in  §  2520.103-1  shall  be  filed 
in  accordance  with  and  at  the  address 
provided  in  the  instructions  to  the 
Annual  Retum/Report  Form. 

§  2520.104a-6  Annual  reporting  for  plans 
which  are  part  of  a  group  insurance  ar¬ 
rangement 

(a)  General  A  trust  or  other  entity 
described  in  §  2520.104-43(b)  that  files 
an  annual  report  in  accordance  with 
the  terms  of  subsections  (b)  and  (c) 
shall  be  deemed  to  have  filed  such 
report  in  accordance  with  §  2520.104a- 
6  for  purposes  of  §  2520.104-43. 

(b)  Date  of  filing.  The  annual  report 
shall  be  filed  within: 

(1)  Eleven  and  one-half  months  after 
the  close  of  the  fiscal  year  of  the  trust 


or  other  entity  described  in  §  2520.104- 
43  which  begins  in  1975  or  December 
15, 1977,  whichever  is  later,  and 

(2)  Seven  months  after  the  close  of 
the  fiscal  year  of  the  trust  or  other 
entity  which  begins  after  December 
31, 1975. 

(c)  Where  to  file.  The  annual  report 
prescribed  in  §  2520.103-2  shall  be  filed 
in  accordance  with  and  at  the  address 
provided  in  the  instructions  to  the 
Annual  Retum/Report  Form. 

Signed  at  Washington,  D.C.  on  this 
3rd  day  of  March  1978. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Wel¬ 
fare  Benefit  Programs,  Labor- 
Management  Services  Admin¬ 
istration. 

[FR  Doc.  78-8073  Filed  3-9-78;  8:45  am] 
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